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CRIMINAL-LAW: 
REPEA¥ 'OF RSMo 194 9 . 
CRIMINAL STATUTESf .':': 

."l' I; ' 

SENATE BILL NO. 27 . 
68th! GENERAL ASSEIVJ:BLY: 
PROCEDURE: 

\ 

•· ~,--~C.-

) Briminal cases pending in Circuit Court 
) charging defendants with larceny, embez
) zlement, and obtaining money under false 
) pretenses under RSMo 1949, in effect 
) at time crimes were alleged to be com-
) mitted, but repealed by Senate Bill No. 27 
) of the 68th General Assembly giving new 
) definitions of said offenses. Cases 

shall be tried on charges filed under RSMo 1949. If punishment 
for such crimes is less under S<Smate Bill No. 27 than under RSMo 
1949, each defendant convicted before effective date of bill on 

August 29; 1955, but judgment not rendered until subsequently,. 
said .ju,dgment shall be in accordance with applicable provisions 

---tJ~....;....J of bill.o. 
July 27, 1955 

Honorable lames Woodfill 
Proeecuting Attorne7 
v,xwnon OounbJ 
Neva4a~ Mlsaourt 

Peal' S1rt 

fb.1J 4jiJ«rt.atfnt l• tn ~-.oet»t o£.7ou.r .req_u.eat tor·a 
l•gal opiatoa. .,.ea41ng tn paz-t ·as follows t 

"I Understand that reoe.ntlJ the seve"l ltissour:f. 
statutes oonoerni.ng· Larcent1 }i!mbe~zlement and · 
obtaining money u.nder :false pt-etenees we~e re~ 
pealed, and there was enacted in lieu th.ere,ot, 
on, gen~_.•l st.atute-cover~ns all three otl'enaes. 

• : I C, ' ' , 

•• I· ha••· at jl>reaen~ .IJ•v•..-a.l ~aeea pending o~ wb.ich 
p:~osecutton was basedon the'l!epee.led statutes• 
'!'be statutes were in effect on the date' of the 
alleg.ed offenses and also On the date when th& 
1n£oratations W&P$ t;.ledJ but, or course, l41ll 
not be on the date when the cases are set for 
tr:lal. .{ ' 

"I wouldllkit an opinion trom. y-our office on the 
.f()llo\f1ng ·q\te.tiont · · • · . · 

"Sb.ould the ·prosecution of the.se cases proceed 
ur.tder the·repealed. statutes wh.icb. were in effect 
wb.~n the offenses were committed, or should 
they be made to conform· to the newly enacted 
statutes?" · 
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Hono~ab~e James Woodfill 

Seot1on. 1.160 a.n4 l-.180 RSMo 1949 a.re up~n the eubjec.t 
of a1iatU:torr construction, · an4 we fesire to call. Jour. fl.t.tent1on · · 
to· tb.e~t: in thls connee:t1on. Section: 1,160 ~~ad& as t()llows; · . . ' ' 

"No offense comnd.tted ~d no f'1ne, .Penaltr 
or forte1t\U"e incurred'' or··proseoution · 
commenced or pending p~eV!oua to or at the 
time when anJ atatuto.r_r provision shall be 
repealed or amend4!d1 shall b$ affected by 
such. repeal . or amendtru~nt, but the trial and 
pun1shm.ent or all such.· offenses., and tb.e 
recotel'J ot such fines, penalties or forfeitures 
shall be had• in all reaJ.h~c te, . as it tb.e 
provision had not.been repealed or amended, 
except that all suob. pro.fleedings shall be · 
conducted according to existing lawsJ provitle4, 
that it the penalty or plUlishment for any ot• 
fenr~e be reduced or less.-nel bJ' any alteration 
of the law creating the offense, such penaltJ 
or punishment shall be.· assessed accord1ng to the 
amends.toXty law*" -

. . 

Section 1.180 reads as tollowst 

"No action, plea. prosecut1on 41 civil or criminal, 
pending at the time anr atatutott;r provisions 
shall be repealed, sba l be affected by such 
repealJ but the same shall pro.(u~ed, in all re
spects, as if·auch statutory provisions had not 
been repealed, except that all such pro4eedings 
nad atter the time of taking effect of the 
revised-statutes shallbe conducted according 
to the provisions of such statute, and shall be 
in all respects subject to the provisions thereof, 
so far as they are applicable." 

Statutes substantially the same as the sections quoted above 
have been in force, in Missouri tor many years, as will be seen 
from a citation of authority given 1n the case of Ex Parte 
Wilson, .330 Mo •. 2)0._ ln this case th.e court cited -a.n.other case 
reported in 14 Mo.~!n which a law similar to that quote<i above 
was involved. 

In the Wilson case, the petitioner requested the Supreme 
Oourt to issue a Writ of Habeas Corpus so that pet1t1oner 
might be released from the State. Penitentiary, where he had 
been committed under the judgment of the Circuit Court ot 
Montgomery County. Said petitioner had been convicted ot 
the crime of receiving a deposit of $100 •. 00 in the Peoples 
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s-.vln«·• Sank ot ·uow11ng· G~e.n~ when· ae assistant .cash.ie{' and 
ct~reoto~· of su.ch bal\~t b.e tmew it to be 11\solven.t, He was 
Ptosecuted. ~der lJi.· tnd.1ttmen.t d"all%1 un.de~. SCt.ot$.on 4l.16·.asMo · 
1.9a9,· i~t,illS.ng ,'aboye::ite.D.ti·on«ttt··~~~al ·otte,n••·• ·Ttl!# ••o~:ton 
wae ·~ePe·aled · b7 ·an· act· ot 'tn. ~eg!;J~latur• wb,tcn.·· beqa$e etfec;.. · 
t1ve upo~ ·$ePttniber 14·{ 1931~ •. ~tb;c;)u.lili, tne co'Wt ciid not 
7:'tn+de~ Judgnle.nt again$·~ said Pe~:1t1oneJ' \UJ.til Wov&Dloe,. 2, 19!1, 

. ' . . . . . . . . ~ .. . ' ~ . . .,.,, -.,-.. . . . I " :" . y 

· ·. lb. hf.s m,ot1on tot tlew trtal; :v•ti tloner contende4 tb.at 
Sectit)D 4116, resu1t•d bi e.· hdu.tlon. of the of'fenae o$ wn1c~ 
he b,a• 'bee• (,u,n,v!Qtt« · w1 tb!• tb.• .meaning of $eetion 4468, and 
that 1$h.,. txf~a.l 'ooUJ"+t waa··:Unauthop.l·'~ to· a.sscu~s . any P®iebment, 
~d· t~· rend$~ Judgmefit again,at Um' tainoe such statute had been 
repea.te4, lle turtb.el'··co~·tended· the .-action was unconstitutional 
~nd ~~tn1ed h1trl eq;li(l:J.. ppotection of the law, in violation ot 
section 11 A.nleb,dm:ent 14 or tne·oonst1tution ot the United. 
states;· · ;Ln cU.scuaalng these col)._tentions the court said at 
l,c~ a,J •. 2J4 •. and 23$, 

"(l), Whefe is nothing· ;t~ Section 4468 to indicate 
sue~ leg1alattv• 1.~te.nt 1 and it cannot be so · 
1titerprete4f. ·The seni~ll_pJ;-ovis'ion ot.th1s section, 
-w~itt-en tQ. i)lee,:r and u,QX111stakable language~ is tb.at 
tne·reptal oJ? f:ltr1&4dnient_o.t·a·atatute which.create• 
an· offenP.t .Shal.l not• atfeq.t tbe pt-osecutioj, 'o.r th• 
punisb.m&n:t 6t o:€'.fend4\tr$ tor otfeii$es eommitte<t 
p~1or tQ aucb repeal· (;l.r s,niendirlent! And tbe mear1!ng 
oi: the exeept1oti to the general ptov1·s1o.n. is equally 
oleaJ'4·when the ·ele:oeptton·ta considered in connection 
with the g~ne~e.1 prov1.$16nJ that is,, that any offender 
against thec.t'1m1nal law$'of this State shall have 
the benefits of anr ~-ductlon in tb.e pun1sbment 
preseribtd to~ the ottense bJ an amendment of the 
law erEiatin;g the ofteil$ewhich becomes effective 
.atte~ the'cantm1sa1on. of the offense but·betore·tb.e 
,ntrr of· judgme~t · an.' .. d.· s€tntence~ . Indeed, it. Sec. tion 4468 ~hou14 be given tb.e construction t'or which the 
petitione~ contends, tb.e s•neral Provision thereof' 
would be mean1ngles$ e,nd. would serve no PUJ>Pose. ~ 

·. ' . ~ . ' . . ' 

"(2). Mor«tove~, Se¢'bion 4468· ntUst be com trued 1n 
cormeotion with"Se~tions 661 and 662, Revised Statutes 
l. 929,,. whicb. li'eads as follows t 

~Sec~ · 661 ,• No oi'f'ense eomilli tted 1 and no 
tine, penalty Qr forfeiture inc.urr. ed . previous 
to the time when any statutory provision 
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· ·•-. i.; a~ll be· X!+P•~l.$d.~~· stia~l b,e affected .bJ · su~b. 
~•peal 1: but. 'thtr tl!;Pl~l :4U;d pU,n1,~el\t . ()~ . a+~ .. · .. 
cS~l\ otre~st'iflii ·_·an4;'.'<;~t.··~fl"ove~y ot•·ev.~b. t1~est.~-
·P•na•ltles au.tt·.:t.or.tt.t·~~~:~:J, sn.lil b$ ilacli; .in ··· · 
all l!espit~ts;: ·a$··· ~\f:·~~t~·? :Prov 1$tone 1u1a ') . · · 
.~·~t.nei· lri tQro•.~;·r: ~:·:: ·· -· · . -.... .._ .. · _· · 
}SeC). 64a.. No S.~~~9J'l• .plea• prosec:ru:t1on1 
, .eiv11 oJ;< 6 .. 1m1na,l,:f.}'~.f!~~iig ~t th~ ttm• · .$1q .. 
. -.. ta1Wto.ry pt'ov:t~d.~n~. ··~~l.:~e l'epea1&4t. ~Jnal.l 
:.'bErarte'~ii•d by su.(:f~j~-~~al,l-bu.1(.tb.e. e•e sb.all 
. :~t-.o,,o.e~ul;l :tn a;p. ,~.;~»~.~.~~·· a. it -.~u~b:_- ete:tut(),_.J' 

· .p~ovts !J·C>ne ha,d.. .. !tO#'•.b,,G!~Pi''peale~ •. ,. t.Jt4S.e))it ttul.t 
. Jl\~. a~c;b.pr~*tle4:~ji;l\::_p;~~--at.te.r:·t~ tae. of. ·· 
·:tlit¢tl1S .t:tect'· ot ~f(t) .. RA~J*ii•$d. · s·tatutes · •hall 

::cgo:;!t!t!.a:!~~~~fl.·~:·ett!;· :i!v~:!;Z:t!t 
au'bj~Q,t to .the· p~ovts.t9t:l& tnereor, so tar as · 
;th.,-1 ··are a:pplicabl,.;,t , '1 

· • 
.. "' ·, -

•trrb.ese •aving clauses 1 .. i:n' eo tat:t filS .they r·e.late 
to statu torr· .ottenses'j ~ve ·been upheld bf tnt• · 
¢our.t · tn numerous dectslons:• (State v·~ M•tnews·, 

··14 Mo .•. 101f $tate v. R.oss.149 Mo •. 416:} $-tate •;a; rel~ 
.v. Willis,·· 66 H:<>· .1311. ,Stla.te v •. Prootori. 90 Mo • .334'' 
2' s.w ~ 47ih) . Antl w:e <are. ~U,pported in ·oW? ·.oonst.rUcnton 
ot; 'S&\l.tio~ 4468 l>Y •. tb.er ho:L41ng !n state v~;.: Walk:eJ;-; 
221 Mo. $1lt 120 s~w~ 1198,, whe.r-e1n it •• said_t " 
lAppellant;lt pos 1 ~1oti that~ the oci)urrenot or tb,$ 
local option. electio11 prier to the trial sutrtced 
.to prtrvent a conviction, because '1ib.41t fb'atllS.bop ·act 
_under wh1Qli dt~fendaht w'as · tr!ed was not lr.. .foro• · 
ln tb.e countt at the ,tinu.t ~e, the· trial, might· be 
we:L+ taken,· b;ut· for tb.~ p~ovision ot a~otion 2.392 
or the lievr!sed Statutes of 1699 (now Sec .. 4468, 
R•S• 1929). This. seption~e.y-s no off'enslt committ•d 
ahd' no fide, penaltf'or forfeiture. or prosecutiori. 
cornm.f;U'lced o'r pending :previous t.o. o'r at the time 
when any- $t·atut9rY PJ:'O;visd.on shall be r$pealed or 
~ende.d, sl:la.ll' be att'Ei(l~ed ·by such repeal. or amend• 
ment, b\lt th.e trial and punishment of all such ottenses, · 
ati(i 'the reoove:t'f o.f $UCh fines, penal tie$ or forfe1 ture's 1 

sb.all be. had as ,if it. had not 'been repee.lt<d OX' amended. ·· 
The%'& is a turtb.et- provision ,in th.e olatuu~ that it · 
th.e punishment o~ pe.qalty foJ"any offense is reduced 
or lessened after oonmd.ssion of tb.e offens·e and before 
the trial ot.the offender, by alternation.of the law 
creating the offense, such penaltr or punishment sh.a\ 

.. 



Honorable la.rilea Woodfill 

be assessed aceor~~ng to. the amended law. Such a 
general statute has been. b.eld to save 1n41otm.ents 
dtawn on a statute wbich1a·atterwards repealed• 
(Mullinix 'V. P$ople- 76 !ll. 211) • • •. We i;h.ink 

· t.._Dxoe.msb.op L,aw:, · though ·tt · remains in force to 
regulate ex1st1n& .lteens~s, t• N~Peale4 bf ttle 
adoption or· px-ot+tt,;i.t1• at. an·. el&o tion · b.eld ut.uiel'" 
th.e Leeal Option statutef that isc~ repealed in 
such senae as to· b~:tn~r into ope~.at1on tb.e •. •avins 
~1ause of Section. 2392 .. (now Sec• 4468) permi tti.l)g 

· indictments ant\ lb.to.r.iliations the~eto.for• fOllD.d tor 
tntractiona ottta• D.Pair1shopLaw, to be Pl'Osecutecl 
and the d&ll,nqueQ.ta:pun~sb.ed,.t 

*iE-********* 
"The result c>t 01U-·oon$truot1on ot Section 4468 is 
to aubjeot all of£tu.'lders aga1ns t· any statute of 
tt.Us Stat• to the punirs'tlitierit prescribed· tor the 
ottense at the tim&· 1t wae committed, although the 
statute el'eat;tng·tne oft'ense is ~epealed.betore tne 
entry of Judpent and.le1ltence, and· to give.all 
offenders·.·. against at17 orbdnal ·law of 'this . State 
the benet! t of any red;u.ct.1on · f.n the· punishment 
prescrib&d tor the ott'on$.e 'bf. all •endto.&nt of t'b.e 
law ·creating tb.e offense bEitore th$ entry or Judg~ 
m.ent and. sentence• · Tb.us it is seen th.at Section 
4468, as we construe ·:t.t, s.rfeets all offenders.· 
similarlJ situated and ot·th.& same class alike~ and 
does not subject anr otfender to an arbitrary exer
cise of th.e powers of governnu~nt~ . And, as we read 
and understtuid the a1itb.or1 ties quoted above, Section 
4468, when so construed.• does not deny to tb.e peti
tioner the equal protection ot the laws, within the 
meaning of Section 1 of JUnendment XIV or the 
Constitution ot the United States.". 

It appears that the law and facts involved in the Wilson 
case are very similar to those now under consideration and. 
that such decision is in point w1tn tb.e question raised in 
above inqu. iry. For example,. Section 4h68 RSMo 1929 is now 
Section 1.160 RSMo 1949, ~and Section 662 RSMo 19291 also 
referred to in such ca•e, is now Section 1.180 RSMo 1949. 
Again 1 t will be seen that the) facts are very similar to the 
present statement of facts i,n tb.a:t tne law 'Under which both. 
defendants were charged with criminal offenses has been repealed. 
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Honot-able J'anaes Woodfill 

Sections J60.1.$.$, J&Q.l60; ,$60.16.$;. S60.·l70t $60,18.), 
S60.l9$,. )60 .• 2o.o, S60.,21S,.· .· S60~2J.$, $60.24$, R~o. 19.49, det1.ne 
tne offenses of all cla.s;sea ot grand and petit lar~Qenr• · Bect.1ons 
$6o.aso •.. S60.!$.$, :;6o •. a6o;·.)60 .• 26S1 $6o•27o~ 'utt: J60.280; .RSKo 
1949, define ~11 classes. ot. em~ezzlement. and Sectiop. $61,)70 
HSMo 1949; detinee the otteri.Se ot obtaining money ol' propert7 
und•r talse pretC!l.nsea. All of the above mentloned.sections of 
the 1949 statu.tes have been repealed b)" Senate· Bill B.o-., 27 ot 
tb.e 66th General AssemblJ';_.and tive: ·new sections d.et'1n1ng sa1d 
offenses have been enacted.,· · · · 

. ·ttne 68th'.Ge.nera1 Assemb1t wa• ot.t'ieially adJourned Ma7:31, 
19$.$1 and under th.t Pl"ov1s1.ons · ot .Al't.· III, Soetion 29, 
Constitution or Missouri 1945, all'bills which have passed both. 
houses shall become efteotlve' ninety daJs e.!'ter the adjourn• 
ment date of th.~ General ASsembly. consequently, Senate JU.ll 
No; 21 (passed· bJ both houses) will becottu!t ·effective as a law 
upon August 29,. 19$5. 'lb.e cr1lll1nal p~osecutiol'lS referred to 
in tb.e.opinion request are apparentlj founded upon indictments 
or informations cb.al'ging. the crimes of laJ"oenr• eXD.be~zlement 
and obtaining llon'*r·under ·false pretens.es, cirlllwn .under th.&. 
sections of tne 1949 st·atutes defining tb.e otfen•••···. These 
are the sections which have been l"elu&aled. bf Senate 1'111 No. 27 
a.n.d tb.C. crtm.es alleged are said to have been committed before 
the repeal of the law. · · 

It is noted that Sections 1.160 and 1.180, supra.· contain 
what has been retersed to e.s "saving clauses," tb.at is• in 
effect, they pemit one to be prc>seuuted, under a repealed 
criminal statute in the same manner as if the law had not 
been repealed, when the criminal violation· charged in the 
indictment or information is alleged to have been committed 
during the time tb.e repealed statute was in effect. 

The 1949 statutes which. were rep$aled by said senate bill 
will continue in force until the effective date of said bill 
upon August 29, 19$.$. Theref6rel th<lse·criminal oases now 
pending in the cireuit·cou:rt of your county bas$d. upon the 
repealed 1949 statutes., will be· tried on the eh.arges filed 
under th.e provisions of said repealed statutes. · When such 
cases have been tried b~tore Augilst 291 195-'··ana each 
defendant· found ·.gull ty is not sentenced and judgment ·1s not 
to be rendered until after said date, the Procedure to · 
be followed in that instance shall be that when the punish
ment fixed for such criminal ofi'ense·is less under Senate 
Bill No. 21 •. than under the 1949 statutes, the sentence and 
judgment imposed by· the trial court shall be in accordance 
with the provisions of said senate bill rather than the 
1949 statutes. 
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Honorable James Woodfill 

'CONCLUSION 

. . . 

It is. tb.erefo~e . ;tne. op1n1Q:n ot tb.is department, that 
criminal easea penc:iing in ,-eireuit ~otU"t charging the d.e1'erids.nts 
respectivelr w1 th t~· offenses cr··lareeny, ~m.bezzleme~t., and 

obtaining money un4e.r·ta.l8e pretenses.under tb.e provisions ot 
the ltfiivised Statute•. Q:f .Missouri. tor 1949, in et't'eet at tb.e 
timer the'C)t'fenses v~. alleged to 'b.ave been oomm1tt4lld, but 
J:Jince repe.led. PT Senate ··111. NQ.27• of the 68tn Gen.aral 
AssemblJ, .which gi.ves, l'l.ew det1n1t'1ont* .. ,ot' suoh offenses. such 
oases will be tried .on the charges fil'ed under tb.e provisions 
of the Revised Statutes of Missouri tor 1949, relating thereto. 
However, if the ptinishm.eniLPP.Qvided tor larceny, EmJ.bezzlem.ent, 
or obtaining m.o.qey under tal:se.preterises 1s less under the 
provisions of Senate Blll No. 27.th.an.under tnose of the 1949 
statutes, then eaob. defendant eonvicted of any suoh o.t'tense 
or offenses• and judgment is not r•ndE)~ed against him until 
after August 2.91 19)$, the etl'ective date ot said Senate Bill 
No. 2.1 1 such judgment shall be in accordance with the applicable 
provisions of said bill. 

The foregoing opinion, which. I her• by-·~ prove, was 
prepared by my Assisteht, Paul N. Chitwood. 

Yours very truly, 

JOHN M. DALTON 
Att'onney General 


