
GUA.illiA:;s : Parent& of "1'linor children under fourtJcn years of age 
may • aive t1eir r i ghts as natural ·uardians, and a 
c;uaL'<lian of t.he oerson and estate s of such cnildr•on 
ma-:y bJ appointed by the Probate Court . 
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Tho ,ttor:luj- J.onc1·nl ls_wa to uc.mo· l odn;c r ... coi.._?t 
of ~Jour 1 )ttor o.L .)ril 23, l J !~ , _ H!l...v • tln.; ll.1 op · n 1on o1' 
t ll l !.l upartn ent . Your l otte::- .. :•u ld a., fo_l0 o : 

"A gro ol o 1 !.las c o o up n tho · ML ou 
d1lcll I • ·ould l .t~,v yo':lr op·l ion . 

" Ouo o_· -:.;ho (' tull.:"' lcatioun fol~ joinin,: 
the .; :1 ns '.r . y ~.ilXillu ... : Corps lo that 
lJ.' a ;lrl ha~ ~l c 1il<... ..nd r tho nco of 
14 , ono 11'1U:J t c.:tvu l egal cu&tvdJ~ u.L tho 
ch " l u to !:IO• lOot "'l l~o . o aro 'ouci Jrin ; 
1.~ . .' t lOl' l i s u u. 1otll'!ctl\o~ll mt•:c01~ 1 ,1gul 
Ci.l.n tva~ o.r.d uao ot:i.o..... . ..o ~ t >lrl. uo not 

n- t t j lot ... v 0( __ t; loo nuo ) t thell' 
calL", uut t noJ u_·o r 1llin., to r;i vo tho 
custod~ of tho en . l d \.h11( th l~ aru ln 
t ho vol'ps or for 1.~10 .z~ ... rlod of tho a.ura.
tio~1 0.1.' t h J \" a. "Jlus not to > .. '{coed ~ lx 
.UOtltilt. • 

" rn o~dor to O\' onr tho g irl ::nto t ho 
Gor ?... ..o nu ... t hnv ) a cotu· t o .. :dor ho\.inc; 
t hr- t 1 ~eul cu tody 01' til. .J ch: l u. hns b ;on 
~..~l'nntcd to ·o1oon. ol::.. u . oulo it :.>1 
po ~ 1 nl o "Cu outt:t"! u co J:>t o1•d Jr ~1 ving 
l J ·a.l Cl.s tody for an Ll ... Ol.'.t. • •• td poricd 
Ol.' tilne ? 
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1'P.ny infor.mtion you are a ·)l o to 1 ive 
us on the a -Jove \'iOUld be groo. t 1y appl'O
ciatod by thi s off ice , and you r ill oe 
doins the r ocruitine service a grant 
favor . " 

'. e interpret your inquiry a s a roquo.s t f or this 
Departraon t to sug ·est or roc oct tenu s~e mo.nnor in \'h.:. ch the 
proble..:1 sot out in you.1• letter uay bo net . under the statutes 
applicaol e to probate mattors in this tate , the parents are 
t ho natural guardians of their , tinor cn ildron and t•i thout nny 
court proceeding or other action \' hat ever they have logal 
custody over the person of ~uch children and also have control 
of tho estates , lf' any , of t hose chilaren . .....uch relationshi p 
is provided for in ection 375, tevi sed Statutes of Lli s souri 
for 19 39, ~hich proscribes t he following: 

"In nll cases not other\·! se provided 
forb~ la, , tho fa~1er and mother, t i t h 
oqual po~orP , ri91ts and duties , ~h1le 
living, and in case of tho death of oi ther 
pa.ront, the survivor, or ''hon there shall 
bo no lac:ful father , then the mother~ if 
11 vlng, shall be the natural guB.l-uian 
and curator of their children, and have 
tile custody and c are or their persons , 
education and os tatoL; and ~hen such 
estate is not dorivod from the parents 
actin[; as guardiBn ond curator, such 
parents shall ~ive s ecurity and account 
as other guardians and curators , and if 
such paront n shall rofuso or n .)gl ect to 
g ive such bond the probate court , or 
judGO in vacation, shall appoint so:ue 
co 1petont perso•1 a:! curator to take charge 
of and manago such proporty. The parents 
of ~uch minor child or children acting as 
such nnt ural ~uardian and curator shall oe 
entitled tc rocoive and c ollect the earn
ings of such minors , until they reach their 
J.tajority, and bo liable for their support 
to the oxtent of ·~ uch earnings: Provid.Jd, 
that thi s l av. sh&l not bo so cons trued ns 
to exempt the father of such ~ora fro~ 
liability for tho support of his children. " 



, 1:.:;_ .wpo .;ray - 3 -

Thoro al' J other t tnt'i.lt .:;~ if~ 'l.!ll:.. to. to \!• len pro-
vic.:. _·or th.J o.noolnt 10 ... 1.t c... uo.:rd:tano :::::o • lncrs tulc.L.-1' t.:.10 
or..; o1 ... ·om."tcerl·jao..· ... , •.1oro lt ~~ sho·n that such <·•1 l a 1.:: 
)tll' .nt~ or mr Jnt ls i· co ! ... to~.t Ol" ur11 it for tnc t.1"tie .... of 

Gutll'dl&'"1-.1.l p . 'UC~l h'OCu<..W.' I i... :.;pocii'lod in ~ Octiu 378 , 
.~ . • l -.) . l. .. ~u , 'hich pl'ovlu. :~ a.~ follo \ L: 

"If o. ,.t :.~ ... o-· .1a.vo no pal' mt living , or 
tuo par<-nt ... , o au .i -.lU. ·od lnco .,?Oton t 
... r U!!-'l t ... or t 10 aut l.J:: of c;uurdian
o:ti p , t ~o .._Jrv ..,o.to c ... .L't , O!' judcc Ol' 

cl r .. v.lcr-.Jo1' ln VLlcatlv .. l , ou'bjoct to 
t.1 > c Jhl'ir: tatlo ->• ... •.;joct lon of said 
co rt of t __ l.J c unt:, o1.' tno 1 tinor 1 ::. 

uo .lcJ.lu , or ll' " 1 1i nor hnvo no do .. li
cil o i• t:.i. .. ::-to.~e , t:1.cn t.l-J.o >:·· ... oato 
co ...rt , or juu ·o t :.lOrJo.t. in v. catlo11:, d.' 
.,. o co...u1t:, lun~.3 t he aino-1." 11~ -c t.1e 
tl! 10 ::>..., act.~all-y _•o:_din ,, ojhal l appoL1t 
guo.rulan..., to ~uc .J.ino ... ·~. llllUor t 10 n, _: ' oi' 
fourtoo.1 ., o 11~: , ·md adui t tho ~ a .ovo 
tho.t ar;a tv c_lvos .J ,).J.ard · Pil.., for tnon 
cel v.:-s , subJ..,ct to t 1e noproval o.t the 
cou!.~t at .tt~ .... oxt tcr 1 t1t0!'.30.ftcr . lJn
fitn e .. "' cP i .co .. pot.J .... c:, o.· p ar .n~u , 
afto1• t .m t..Uj s ' r.otlco t t •1o . .)nr .mt!. , 
~JI1ull b ' docidud ln t11u >ro.,uto co l~t 
oy tne jud: ·o t ... wr-Jof , or ...,y a jury, _f 
one bfl do. nndod . " 

s\S can bo s .Jon fro , tllia ... ctlcn of tho ntututo , tho 
wtc :..t-wry is s ... t up for t .... 3 lli,puL1t .lu1.t ol' a c;uaz .. dlnn _'or ilnoro 
iu c :n•tain ln~t~"'lc .Js , ,ut e f cc;. t,m t tno status of "natural 
gunrul nn" on tho po.rt of t to nu:•ont~ of 1 1inors ls n 11 ri~ilt or 
prlvll oge . " In other 'ords , thoy not only have t tlo :.~it;ht or 
pr _ vlloc;o tc, act tH3 tho t!Ut.Iral [;UO.l'dion:.: 02' their l"'l. nor hlld
run, out ~ e tnin!= t:1oy 1'u~.'tu '!.• huv..! tho rlgnt or pL.; vllcGo t o 
• alvc such ... • Jlatic!'!.shlp , if tho::, so d .~~ lro . 1'i1is conGtr J.ct: .. 
of t.d ~a :s .J l'no o· .... t cy u stato .:Jnt fourul in 28 (;orpus .T tu'is , 
pa _;o 106!:> , I)C.. tj ... 1 ~~2 , t·hlch is us follu'. n : 

" A ,;01 ... ral t;uurcltL ... en AllOt 00 appolut..;d for 
an l t •.. 'll.i.t :1o!Jo na t.n>P: _r t ctc.r :t .... l:'l..vi.n::; , 
un).o s ~ ~lC. _ n~ t I'"! .J :..~o tc; tvr co_l .... ont t c... 
~\lei npp..) i.11tmont . " 
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.:>::.uuld ou.r po::..:t l o::'l bo co~·-·oct , G.ad lf' t1l0 pu.~.•ent: · olvo 
t vlr l'l -- t to ClC\. 0.£ natural t.Ul ... ·dlm.s , t 10 .&.'I·ooatv Court 
t.lO!l .t:.n .... tn ., .?O or und u.uthorit,, to ap )0lnt a. <·u!\J.'uinn for 
tHo 11lnor- chllc...r n . It 1. ::.1_> ;n_:•.:>nt , \' o tilink, th.n.t . octiu.'l 
3r1a, ci" <... su_J~n, shoula ap J l j 'h oro t. o par nt or paru,.ts 
ot: tiH .. ainol't. c .. utcnd ti1o" saould r o. min Uv natural ·unrdinns 
JU"C t :.trou7)1 tho1r• um.'i tn~.~et> or incompot.:mcy :.~ ... ·..;) not cnpn le 
o.' :-o a.ctlng . .t'ol lO\.in[; ouch roa:::ouln~ , ·.t :i.:: our· opir ... ion 
t.~at paront:: raa., ~ ai vc thoil•. rlr:;ht· o_• )r vilogo to uct n~ tho 
natural ~uu .. :d.~nn of tllolr l~Ll"lor chilL.J.'On. 

If tho nppllcoute for youl' bro.ncn o!' sorvlco nro 
_·oquircd tu a.ive their ·tatur--1 r:i.[;!lt of t'!'~ Ul:.;'d ianshi;p ovJr 
t!w lr c~dlul''en 'tllluor tho a.:;c of foi.A.rt"' .:m, t:.101... it a p >OO.l·~· to 
uu t.1at thoj pl'o ..Jr\bl~ l 111 a.l ~~ o · oo co.qpol lod to • oivo a.ny 
riL;.1t::: to coatrol tho osta.to , ru ... d ducntio.1 OJ. _uch ch:luren. 
'£her ofortJ 1 t.L ll'OCCdurc a :; (.- t lir..Ov in ....... ct:on 3:J3 , R . S • 
... o . l .,3·v , .J.U ... t JO f'ollor od. . f1L .... sc: ctlu ... ru .. a also tho 
..-..uc;coodlLl; section 3U4, p~>ovido tlle follov inG: 

(303} 
". v .r:, np_ o...,. t~ont of u ,_~ua1·u.lan or 
curator .sj1al.L ~;:> cify ~ hoth .. l~ 1 t oe 
of t11o pt3ruor of ll:i. · ·n~.'d Ol' of' his 
o""t~t , o:t• of :1.. . .:: _·ol"..,Jn :Uld ttato; 
and ~ cop: of t no Jl'u ,_, of ... uc·l a.p >Oint
Jcnt , L.Ul :J co.~.•tii':.. ,d unc l' tuo soul of 
t..1J ).~,•o .• nt J c--~a~t , -..ral l i;o pri o. .~.:ac ie 

.JV _donco of t u fact~ t.lOl'Oln f "tJat .... d 
ln a.l .!. col....l't of' lo.\ i a thi:;; state . n 

(DJ{ ) 
"T.~. ... o .. ~cu~diru o::: t.r .. o por:.. , dtot!1or 
no. turnl 01.. ..... .~ ·cJ. , ~: 1aL. o on t " ou to 
ta ' c.lO.l'[;O , c .. b tocl" nnd c ntr .... l of tho 
_J-.,J.'bU! u:f' hit. (L:u , nr.d t lu Ct _•o of 
h!s ()(...uca.tiv , .JUpport o..c.. .n · .1ton::L1CO; 
t.1e curator ... ~all h::--vc t . J carv o.nd 
mana.r;o .ent ol' tuo c t tnto of tho .1lnor , 
::ubj:Jct to t lO l>UpOl•L .. t onclln,_, c 1trol 
of' t .o cu......rt; and t .. 1o ·t.'!.ur•.rllnn . .)J:• the ou ... " ... on 
rmd t~tato of t.1o 1 ;.nor shall have all the 
po .. ·or... n ... d JO?..•!'or • all t .o d t:io:.. "Oth of 
n ;un. u.lru. of t_w por&on a...~.c:.t n cura.tor . " 
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Consequently, i f a parent ~aive e t ho right t o act 
a.:. naturnl guardian and t~>.o Probate Court conto.nplato~ and 
intends to appoint a guard1nn for any children of ouch parent , 
thon When application for guardianship i s r equested, i t should 
be specified that guardianship of t ho "por ... on nnd of tho 
os tato" of tho minor i s do ... ired. Thu:J , tho guardian appointed 
1.., thon pla.cod i n tho saulO position a:J \'la s t ho parent or 
natural guardian . 

Hofu~ring asain to Section 378, R •• , o . 1939, 
supra, ~v find that t ho Probat e 0ourt has authority to sppoint 
a gun'rd.J.a.n in c ertain instances . \lo al s o !'eel that such 
court nas po Jr to tp point such guardian where tho paronts 
t:o.ivo their right as natural guardians . Section 397, R. s . uo . 
1939 , speaks of an applicant for appoint ment a s guardian and 
who.t such applicant must do. '..s wo have said oofor e, the 
statutes , 1n our opinion, aro msant to appl y nhero tho parent 
or parents are contest ing t heir r onovnl as natural cuardians . 
Uo\ evcr, since our theory i 3 that parents have tho right to 
~aivo thoir natural right of guardianship, it neco~sarily 
follows that if such i s dono., the ll' pointment Must conform to 
tho statutes r eferring t o tho r om.o vo.l by t he pa:t"onts for• cause . 
Tho r ef oro , if an applicant for entrance to the ,. A.II.C appears 1n 
court and uaivos hor right as natural guardian of her ch1ldr6n 
under the age of fourteen, thero are t " o ways in ,-hieh to 
pr ocood . The court on its o· n volltion may then appoint a 
guardian or there may be fil ed an application s i milnr t o the 
one referred to in Section 377, R. H I.lo . 1939 ~ cited above . 
hen the order is mado by tho Pr obate ~ourt, which is a court 

of r ecord, tho l JG~ custody of t he person and als o control 
of the estate is then ves t ed in the guardian appointed by the 
court . Thus , t he parent, arxl in this case your applicant, is 
no longer ves ted with t be l egal custody of he r cnildren. 

There l s a provision, the same being section 437, 
R . s . l~o . 1939 , which provides that the public adminis trators 
1n the various CO'lnties shall b e ox officio "pu.Jlic guardians . n 
but only in tho sense that they shall have control over the 
estates of minors, under order of the Probate Court . This 
obviously ~~11 not allow the publ~c guardian to act 1n this 
instance , since he does not have custody of t he person. There
far e , it ia necessary that some other person bo appointed. 
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It mi ght be well to mention tho f act that minor 
chil dren over t he age of fourteen yoars have t ho privilos e 
of choosing t heir own guardia1, subject to t he approval of 
t he : rebate Court . However, in the cas e of your appl icants , 
your raqui roments only have referenc e to minors under four
t een and thus this provis i on la of no cons equence. 

Conclusion 

Thoref oro , lt is the opinion of this Department 
t h at t he parents or parent of minor children under t he age 
of fourt een , may \. r..ive their right t o act a s the natural 
guar dian t heroof and t ho Proba t e Court may appoint a guardian 
of t he person and t he estate of such minor t hat has the same 
po-;:ers relative the r e t o as the paront s or natural BUard 1an. 

It i s fur t her t he opinion of this Department t hat , 
at lea st i n t his particular instance , t ho waiver should be 
i n the form of a written ~leading or af fidavit 1n t he Probate 
Court, setting out t he '.'.'aiver and t he re..1sans therefor. 

APPROVED ; 

ROY McKI TTRICK 
Attorney- General 

J SP:EG 

Respectfully submit t dd, 

J OHrl Z . PHILLIPS 
Assistant \ t t ornoy- General 


