
OFFICERS: 
JUSTICE OF THE PEACE: 

Failure to qualify authorizes 
predecessor to continue in office . 

- - - - - - - - - - - - - - - - - - -

January 22 , 1943 . / 

)'"~r----
F l LE D 

Fonorable 'l'r o'tlas G. .toolsey 
.erosc c utin · .Lttorncy 
Cooper Count y 
booPville , Lissouri 

Dear •··r . :oolscy : 

? 
• 

Under date of January 13 , 1943 , you wrote t hi s 
office requestin~ an o~inion as fo llows : 

" The above ne. t i oned uect ion orovides tl· at each 
towns' i p s hall be -3ntitled to two Justic e s of 
t ho .L>eace and an additional Just ice i f the town
shin shal l contain an incornor ated town \'dth a 
popul a t.ion of,, 2000 . 00 , et c . The same ...>ection 
orovides t hat Justices of the Peace shall be 
e l e cted for a t erm of four years and unt i l their 
succe ssors are e l ected o.nd qualified . 1e a r e 
confront ed with t .l.., is situation her e i n Leonvi lle 
Township , Cooper County . 

" l'our years aro • N. l!~loyd and L . L . r~10ore ore 
e l e cted and qual ifi ed , vharlcs Kendal l wa s elect 
ed at the s uue time , but resi1ned to a ccept 
another position. John 5t egner was aft erward 
apryointed t o succeed Kendall . Stegner was sub
s equent ly induc t eo into tho .~rmy and ./rank ~mi th 
was an1)olntod to succeed l i'l. a t the last No
v ember e l e ct ion ~ . L. l ~ore , L. I • ..>huck and L. 
L . \'1 i lllamson we1 e .)l c cted . Moore and ..>huck 
have qual ifi ed , but ·• illianson did not , and , of 
course , cannot at ~ 1is lute hour . Fren'k :.:.mi th 
delivered all of ' is papers and docket to Bhuck 
who is ca.rryin,.,. on in "'~lace of bL1i t h . 

" ,.uery : I~ :B'loyd still authorized to function'? 
llC has no quali:fied succesr.or . I take the oo
si tion that 1~ is commission gr'lnt ed four years 
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at7o uut :torizes h ir.J. to l'unc '· ion t'ntil the next 
e l cc',lon * * ,. 1 

Lut er , ln r esponse to our inouiry you i nformed 
us t hat a ll of t he ~ersons nentioned in 70ur l etter were 
re~idents of !JOonvillc , v.l,lch iL a cit~ over t wo t housc.nd 
i 1habitants ur cl l B!'S t Lan one hundred thousand i nhabitants . 
T: is i nfer "~at i on el iminat as or.e qut-stion w', i ch , . -llt lave 
b~en injected into the ~ro blcm . 

In answer in~ :rour quest i on , attention i s "irst 
directed to .-ection 5 , ... .. rticl0 J..TV of t he 0onsti tution of 
~·issouri: 

"In t he ubsence of any contrary ~revision , all 
off l ers nO\" or } eret.ft er e l "} Cted or a lJ"10int ed , 
subject to t ic ri~~t of r~ si~nation , s 1ull ho~d 
office durin"" t:1eir official terms, e.nd until 
t hP.ir rucccssors shal l b~ duly e l ected or ap
nointed and qualified . " 

l ent ion is 3U~P i n vour l etter of Section 2 ~2~ 
u. ~ . . o ., 1939 , ~nd the f ollovinr cxcer ryt is ta~en f rom 
t h is bcction : 

" ·~ but i n case t ' ere s ' a ll be i n any 
sue·. t o\· nsr i' an L.corT'orJ.tcd t m·m or city· huv
i ns a 10~ul~ ti~n of over ~o t houscne icllabi 
t unts , ..1 d l ess tl.an one .hundred tlluus n.nd in
habitu~ts , s~ id town or city sball b0 entitled 
to one additional justice of t he n~ace , who 
s:.al l b ~ a r .sident of such to\m or ci t ~r ; · ,~. :· 
,; > >t- I • 

~cction 2tJ5 nr ovides for the el ection and t erm 
of of f ice of Ju~t i ce s of the Dwacc and is or follo\r : 

I 
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~Justices of t he peace , as ter ci1 ~1 ovlded for , 
shall be elect ed at t 1 .. c rcncrel el ection to be 
hcl <. in e i t htecn t-.mdr ed { nd (~igt·t.,--t,·;o , o.nd 
shall hol <.i their offices for four y~ .... rs , or un
t i l thoi1 GUcccssors ar~ el ected , co ~issioned 
and qualified ; bu ... every juntlce of t Le "Je, cc 
nov.r in office E.ta.l l continue t.o act as ouch un
til t he e} irction of h is co~ission , and ntil 
h is successor is el ected aPe oualif i ed . " 

194;5 

~ection 25 v3 renuire s the ~etson el ected to t he 
office o~ jus ~ ice of t te ClC~ to ta~e on oath of office , 
and ~ection 25~4 provides ~.at a person el ect ed to s uch 
of fice \':ho f uils to =~corG. ~he .!ertif .icute of cl cc io.c and 
oa.t L of office vii t : i n thirty dc.ys shall be dee iled t o : avd 
r ef used t o ~cce ~t such Lffice . 

'l'he rule see-:us t0 be t.e l l establ isi od in .t.is
souri th~t t! .. c r~ilure to !..elect a s vccessor to a.n office 
does not te111in~ te the t cnurc.:. ol' off' ice of t i .. e Pel son 
ori "' i nall n selectcG. CXC02t \:bCl'O tho law i ndicat es t }1e 
into~tioll to ter:1inr.. e t he term at b. oefinite .... nd fixod 
tille . ..:'lJo ::'irst ex ,..,r ession of this natur e · s fo unc in 
::.>tut e '\D . Lusk , 18 .wo . J33 . Other c'"':::cs in v.\ich -:he rule 
i r announced and fo llm-;ed arc St u to c::r l nf . ! ul t.n vs . 
Lrown , 274 ..... . ' ' • 905 9.11d Laneston vn. 4 ... o\·ell Count y , 7 9 s . 
.. . (2d ) 9° . 

'!''_e caf'e of ::ni,.ht B1·ot ... En' s VG. Uorsu.n , . 3 . .o . 
21~ , was a cc...Ee '1Volvinc: the offic of ju::>~ icc c_ t::c 
)ee.ce of o.Jt . .....ou.:.s , a.ud th"' follo\·~:. , quot at!.on 1s t uken 
fro~ this case at 1 . ~ . 221 : 

·· ~~pcllant in~i~ts ttat · i z otion to disniss the 
s •,i t sl-ould he.v ~ been s usta.ined . I n su~ ort of 
t •.is cont ention i t iz clt.. i:::ted th(... t t he a ct of 
~~ril JJ , 1091 , relatln~ to t he el e c t ion of jus

t icos of the nea.ce , repealed by substi tution sec-
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t_'_o .... uO ~ /. , 'i..cvi :1cu btntu.t l..!~ , lC,..~, u1~ t!H .. swne 
subject . If t hi'" • E:. c ~ ·cec'cc' , still thu con
clm::i 1n cor tenc.cc! i.'or b:,r a. -..rencru .. t , t ut the 
off ices ·nd ruactio~s oY 7rior jus~i ccs c ~ased 
UL'on e l oc .,ion undel tl e l atte1 nc t , do--n uot 
fol ~o~ • It is exnressly said in the consti-
tution : ' In t ho n >seL.ce of <.uJ.~ contr~1·y '1I O -
v .:.~ io , <.c.ll o~:Cicors nov: or here ..... .rter e l ected 
oi· un oint ed , subjec, t to th~;. ri Lt o! res gno.
tion , stall !.old of~ ice du1·lng tl.C}ir of1 icio.l 
t erno , o.nd until their suc cr., s&orn si:.u.ll be 
duly e l e cted or an >ointed artd qualified . '· 
This .:.u u.n ...._ffirLittl ci ve ~rant of tenure of of'
fic e, , i'c r ing resi ~Udtiotl , to Cte til~C of QUa
lificat~on of the successor of the officel..ol· .. cr . 
The only 1 1-ll-cetion to the tc1·:1 -c.hu3 :>ruvla.ed 
f or by tl. ... d constitution is t.~.at n co!ltrary pro 
visio.a shal l no t nuv e been made by s ~atute . 
'r be act of .;._pril J3 , 1 8::;1 , does not 1 1 t crr'l.s , 
nor by necessar~ i•'lolic'l.tion , Crlt off .,h.'} t en 
ure of the ::>re( ect-ssors o ~' the ,iucticcs e l ected 
WLde~ t ha latcer u~~ prior ~o ~h~ qu~lification 
or t e ne· .1 · ~ l ee ted .justices . li< •• • 

In t he ear l ier case of 0t~t~ a f ~1s~~~r l t o t h e 
use of Jacob .:....i echter et o.l ., v . ..... 111e1 st a l ., 48 Mo . 
251 , where a question was raise d a s to the validity of 
an act ct the justic e of ~be peac e after t Le ex~iration 
of l~ i s ccrn"ission , t bo voUI· t spok0 iL. the. . ·oll o· .. in~ man
nor Q t : . c . 2.;~) : 

"lt ~ould see' fro the indica~ions of the 
r ecord thct .ells ' a:ficia l ter~ ~s a jurti c e 
of tl .. t_; pet..c e ~~cd e:x;:>ireu ;Jr .:or to t: .. a ... => .. .lUe 
of tl-c cA.cc ... tion . Cn t_Lut ~r0unc i:: nc ,_,j.s 
to lJ~.; r o c.I ded by t Lc 6ef cnd .... nt s an \, .oll:, 
i r.vo.lid . lt 8.Jl1e...tred , ho··cv 3r , t hat /ells 
continued t o a c v off icially notwithstandi ng 
t he expi rat ion of h is co~~ission , a nd t~at he 
was a c ting as a justice at t he time t he exe-
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cut ion uas ·_ ssued . .... vinP-' been in offi ce , l1is 
conti~ued nets co l ore offi cii wit~in t e juris
dlct:on of a justic e de Jure we re va l i d as to 
t l,ird 'a.r t i es , a·1d c ·umot ~e coll a t eral ly drawn 
i n nuestion . ~~ -r ~ > 

.~..nother c~se deulim~ v1i t h the justice of t he 
~eace is o..~ tate ex r e l . .al ker vs • .• ?owl es , 1 .36 :. o . 3?o , 
v:hich was a. c; t..o v.arranto :>roceeding in 'Y'l ich a jud r;men t 
of ouster was issued a~ainst rosnont ent . The vourt in 
discuss ing t he tenure of off ice of c jurtice of t he ~eace 
us ed tl .. e follm ·in language at l . c . 3"'1: 

"The te~1 of the office to which he was u n,oint 
cd extended onl v t o tl e enera.l election in 
1890 , s.nd by tlie te r"'l.s of .t i s co"n.miss i on , und 
under tl ... e l aw , could extend no l ont'"er t '.en to t '.e 
quulificc.tio.!l of ·.is 5Uccessor ~ lected e.t such 
electio~ and d 1• co -i~r iuned i . ursuunc~ t · e.n
O..L • .s :..a~ ~ n f'._ , '·b.o tt..r . o!' office of .i ~· z
t:cc s of t h._ ~· ce in ~·~ s state ir f o ur y0urs , 
T ~Y a r c ~ lc t e quaare n iulty 3t t he seAelal 
cl s ction f or co ~.ty offi cers and· ove i o ~n so 
, l oct0c ~;.;Vel f'i · ce l 8e2 . 'lh ·~ fir• t r.cner 1 el e c-
tio 1 .t.'OJ count~r ~fficers and justice..., of tl.c >ecce 
occurrin~ ~rter tho ~olnta~nt of t~ e rc~~ondent , 
l;~r t 10 C0 1'L t · court , , as in J.OV.; •" t l , 18('0 , , t 
v· icil u f'Uc c e f? < 01 to t' ~ re s "1o:"le:.::n t · -'l.t · ~ vc 
b en ~l ee v~rl ' l 0'1. •• 0~ ... ........ lific~ t ion the term 
of the r~s o.1dent we 1~,:1 _____ .,_ c -· ... n. ....ut t 
see~s that no ~uccc~~or vrr c~~sen at hat 1 c 
tion , nd as the r e s , . e t. , •mde::· hiP a "'Llt 
JO.ent , y -c:1n county court , '·as c utllor i zvd ~o l ol d 
anu L7ei cise the fur ct ions of raid oflic c not 
only unt i l tl u naxt , nor a l e lection of county 
offi .. .<•J s , 'Jut u t '1 hir ' ~·uccc:- sor ..... r ~1 ct --d , 
co ~is£ · o~c~ &h unli ic~ , ' he thcrea ~cr con
t inue<1 l 8' fully t· ':! i n cu 'en~· o ca id o rice and 
.!Utl ori7.ad to eY r c :. e til.) fll.nc tionf' t·1ereo r un
til a succes sor 01 ' i_m ~·11 ,ul d b-.. C1l0Ccn c.t t l:e 
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~eYt Gne~~ l e lection for ~cunty of ficcrE , ~nd 
jPrticee o~ the JECCC in 'ovnr b~ r, 189~ . ~tate 
e:x re: . v . .... anECln , ?3 .~ .o . ?f . u 

Takin~ t!· e f c. ct c: fr'"'• yn\a l et tor , ~ • F loyd 
wu~ "'1 " Ct eC. juf't ice o:f ... i,~ _:-eace fo ur yeo.rr a '"O and, under 
t he stotut es , would ho l d r-ts cff~co fer. t 'le term of f our 
yea.rs end urt:i l "'i~ snc ('es~or •. ::s la\'"fullJ' c~o ... en u.nd qua
lif i ed . ~+ t~e se-n t :~s Llo"d ~os cl ·ct ~r t~o ot~er 
nersons vvre e l ect ;d ; B. 1.. • • oorc and J' "",.lof cndall . 
~koor E' ~el'~Pc, is f o t'-= ;;;ar ter"" n~ '.''" s rf1 - c~ ~ cted and 
would , t horcfcrp , s ucceed l--1...., ~ -; lf . e .... d-11 '1d not s erve 
). is t e.r. hut ,. ::.· ott~cneAe~ l~· Sto-ner v·\ o ,.c.s :.:,ucceedec by 
S;n,i t h . ~t v- 1 c·t <:>1 c c t :.')n ·~ . ·c. r r.d • , • . ii-
lio.J.l~ un YJer·~ :lcctec jP~ t.i..cc:: of ~he -eec '" t lo 1 · · lth 
• oor~ . ....~ 'J.C: t c.d .... ~ . .H:. .. 1.~.f1cd 2-.!'lf tjt"' CPl~v-Tcn tc h i ::1 
hls d00l>:e t. .!. d ~ 11 ;--o. '~:- s '""!'t:, t !!in.,. tr.- o~ i ·..:o and 
.... hue\. i& l~m. =.-.:.:. ::.i_r~ t.'" C' ...;f. i:::L ' 1<~ , ·r • it'· . 'J.lhi s 
l el.vo:-: .U liar..:Eo', to :c :~!{:, st.!C.c"'~'·ol' of •. lo:rd . .illia.m-
son fail<-d i.:o c utli~:r . 

e .. e consti t 1ltional provisj ('I 1 dn<' ~.he st~tutes 
before r~f-;rrcc. to co:1tc tn not "• '.n 3 ~r '"lt ''JOuld d lractly or 
by i.J ""'ll · · ti. !' t ~r _in-t-~ ~_r, .. tenure o:t oft'ic ~ of a just i ce 
of t}1 P. • •0. c., u..>1ti l h.:. s ucc"': so:.r :r lll, :ful l:~ c'·oscn 'lnd 
~ • .. allficd . T: :r r ' 10tr.t:_,..,..lE j .. cln<..;ri s·• .. "'~ort t . ." . f \ iew. 

I t .i.s , t her"'fcr·e , tbc conclu!'ion t hat, under 
your sto.te.nent of facts , :F'l oyd , the justice of the peac e 
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f or wl:om no succe~sor ;..as 'l,Ualified , r et:1ins t' ,.. office 
and io entitled to ":)erform t~1e a.ut ics of the office . 

. • c. J ~~.. m~ 

Assistant ... ttorney- Genetal 

AP .. .?ROY ... D: 

ROY ~·cKI'l'T lCi\. 
... ttornc:·- C(,neru.l · :oJ :rs 


