ELECTION CONTEST: Board of Elsction Commlssioners of
Kansas City, because of special
statutes, may employ and pay extra
help in conducting recount in guber-

natorial contest.

April 23, 1941

Honorable J. E. Woodmansee, Chalrman
Board of Election Commisslioners
County Court House

Kansas City, Mlssourl

Dear Sir:

l
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,f“'\q

]/

This Department is in receipt of your request for
an official opinion, which request reads as follows:

"on April 17th, 1941, an opinlon
was glven by IMr. Olliver W. Nbolen
of your office, to the effect that
no money can be expended by County
Clerks for the purpose of the
recount in the pending gubernatori-
al cantest.

"In behalf of the Board of Election
Commissioners of Kensas Clty,
Missouri, I am inquiring of you

(1) Whether this ruling applies to
thls board whose expenses are

borne, one-half by Kansas City, Mo.,
and one~half by Jackson County, Mo.?

"(2) If such ruling does not apply
to this boerd, may this board incur
additional expenses in comnection

with the gubernatorial contest, and
require payment of seme from Kensas
'City, Mo., and Jackson County, Mo.?




. Hon. J. B, Woodmansee -2 April 23, 1941

“(3) If suech ruling does apply

to this board, may the regularly
employed aasistants of this board
perform the dutles incildent to the
recount and foxr such services be
ecompensated as for ordinary
functions of the board?

"lay we have your opinion in this
matter at your earliest convenience?"

We shall anawer your questions in the order in which
they are submitted.

Aﬂ stated in your request, on April 17th, 1941, this
Department rendered an opinion to the Honorable lMarion
Robertson, Prosecuting Attorney of Saline County, lMarshall,
Missouri, which held that the county elerk could not receive
rermuneration or compensation for additional expenses incurred
in making a recount of the ballots in a gubernatorial contest.
We further held that the county court could not use the funds
of the county to compensate or to hire mdditlonal clerks or to
pay the additional expenae incurred by the recounting of the
ballots. This opinlon was baaed upon the general statutes
epplicable to county clerks and held that although the duty of
recounting the ballots pursuent to a writ of the General
Assembly was imposed upon the county clerk, still the statutes
made no provision for compensation or remmeration and,

- therefore, the renditlon of such services was deemed to be

gratuitous. That opinion did not consider those counties and
cities in which our.Beneral Assembly has, by statute, placed
the duty of eonductinn the reglstration and election in the
hands of a beoard of electlon commlassionera. Therefore, our
opinion to the Honorable Marion Robertson is restricted to
those counties in whieh the duty is imposed upon the county
"elerk to meke the recount and does not apply to thozme countles
and cities in which this duty is imposed wupon a board of
election conmissioners whose powers and duties are specifieally
provided for in such atatutes relating to those countles and
citles.

We next conslder your second question, of whether the
Board of Electlon Commissloners of Kansas Clty, Missouri, may
incur additional expenses in connection with a gubernatorial
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conteat and require payment of game from Kansas City and
Jackson County. Seetion 11647, R. S. Mo, 1939 provides as
follows: _ :

"Either house of the general
assembly, or both houses in Joint
gession, or any court before which
eny contested election may be
pending, or the clerk of any such
court 1n vacation, may issue a writ
to the clerk of the county court of
the county in which the contested
election was held, commanding him
to open, count, compare with the
list of voters and examine the
ballots in his offlice, which were
cast at the election in contest,
and to certify the result of such
count, compsarison and examination,
go far as the same relates to the
office in ecqnteat, to the body or
court from which the writ is issued."

Section 11630, R. S. Mo. 1939 reads:

"The powers and duties herein given
to and imposed upon the clerks of
the county courts of the several
counties shall be exerelsed in
.reference to the city of St, Louis
end to Kansas City, and to any other
clty hereafter having a reglstration
of voters by the board of election
commissioners of such eity."

In view of the above two sections it will be noted that it

is the mandatory duty on the Board of Election Commissioners
of Kansas Clty to open, count, compare and examine the ballots
in thelr office which were cast at the electlion in contest
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and they must certify the result of such count, comparison
and examination to the General Assembly. While we find no
cases which state explicitly that thisg duty is imposed upon
the Board of Electlon Commlasioners, stlll we believe that
the statute ls plaln in its requirements and we direct your
attention to the cases of State ex rel. Kaysing v. Ryan, 67
S. W, (24) 983, 334 Mo. 743; State ex rel, Dawson v, Falkan-
halner, 15 S. W. (2d) 342, 321 Mo. 1042; State ex rel.
Funlkhouser v. Spencer, 164 Mo. 123, 63 S. W.l112; and Gant
Ve Brown, 238 Mo, 560, 142 S. W, 422, in which the writ was
directed to the board of electlon commissioners to perform
the dutiea imposed by what ls now Section 11647.

Examining the statutes relating to the duties and
powers of the Board of Election Commissioners of Kansas City,
we take Judiclal notice of the fact that Kansas City is a
¢lty with a population of 400,000 and, therefore, falls in
the purview of the statutes relating to the registration and
election in cities of 300,000 to 700,000 (Sectiona 12095 %o
12194, R, S. Mo. 1939). Section 12097 provides in part as
follows:

-
i)

"There ls hereby created a board

of election commlgsloners for each
clty that is governed by the pro-
visions of this article, composed

of four membevs. *r ¥ «* LR
Sald bosrd shall have the right to
employ such assistants, clerks,
atenographers, typists, or other
.employees, equally divided between
the two partles to which the ‘
election commissioners belong,

from time to time as may be necessary
promptly snd correctly to perform the
duties of office under the directlon
of the board. 3 5 % % % & 3% & 3 % 3 W

Section 12184, R. S. Mo. 1939, provides the compensation for
the commissloners' asslstants and provides in part as follows:
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"% % <« All additlonal assistants,

if any, ghall recelve not to exceed
six dollars per day for the time
ectually employed. + % = ALl expenses
incurred by sald board of election
commissloners and all costs and ex-
penses of reglstration and election
in such cities shall be pald one~half
out of the c¢lty treasury and one«half
out of the county treasury. % i % %"

Section 12187, R. S. Mo. 1939 provides that the "commissioners
shall audit all the claims of the judges and clerks of
alections and all other claims under this article, and shall
drew 8 warrant therefof upon such county and/or city treasury,
as the case mey be." :

The power of the board to hire help ls dealt with In the
recent case of State ex rel. Volker et al, v. Kirby, 136 S. W.
(2d) 319, in which case Judge Ellison,.in the concurring
opinion, sald:

" % & Here we have & boerd charged
with supervision over reglstratlons
and general, 'spécial, municipal and
primary elections. The dates for all
of these elections except the sapecial
elections are fixed by other laws.

. Knowing that they occur quadrennially
apd bisnnially, and that after the
initisl registration the duties of .
thet work rmust settle down to a routine
increasing some prior to electlons,
it is evident that the activities of
the board will fluctuate greatly,

sometimes as & result of nn unfgreaes-

le event such as & Special elLec

%ﬁ 18 %i the wnrﬁlng force st be
adgu % those ¢ angeg. ing

s board of elegtion commissian—

ers does not act at pleasure, but as




Hon« J+ E« Woodmansee -G April 23, 1941

an administrative sgency working in
a limited fleld under pressure of
external condlitions contamplated by
the Act. % % ="

(Undersgoring ours.)

It eppears thus that this 1s an "unforeseeable" event,
mentioned in the above cass, which would require addlitional
help to be employed by the Board. .

Reviewing what has been said above, it will be seen
that the s tatutes lmpose upon the Board of Hlection Commis-
sioners of Kansas City the dubty of opening, counting, com-
paring and examining the ballots in thelr office whlch were
cast at the electlon in contest and this is mandatory and
mst be done. The statutes further provide that the Board
may employ assistants and employees to caryy out the dutdes
imposed upon them by law and provide for compensatlon for
such assistants and employees.

Therefore, since compensation has been provided for,
the rule annocunced in Nodaway County v. Kidder, 129 S, W.
(2d4) 857, cited in our opinion of April 17th, 1941 which
is as tallows:

"The general rule is that rendition
of services by a public officer is
deemed to be gratultous, unless a
-compensation therefor 1s provided by
statute, * & *"

can be applicahle to the facts 1n the Instant case and we
thersefore rule that extra clerks may be employed by the Board
of Election Commissioners of Kansas City for the purposse of
csrrying out the wrlt of the General Assembly in connection
with the gubernatorial contest now pendlng.

- The snawer to your question as to whether such expenses
nay be pald by Kansas City and Jackson County, we believe 1is
answered by “ection 12184, R. S. Mo. 1939, and by the Kirby
cage, supra, in which 1t is sald:
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"The maintenance of an sleetion
board 1s a state function. Indeed,
respondent does not contend that
the maintenance of such a board 1s
not a state function. If a state
function, the legislature has the
authority to compel the clty and
county to join in providlng for
sald maintenance, % x "

Referring to your third question, irrespective as to
whether or not our ruling of April 17th, 1941, 1s asppllcable
to Kansas City, it would naturally follow that the regularly
employed assistants and clerks of the Board may recelve their
salaries or compensatlon, as for the ordlnary functions of
the Board, in like manner as the County Clerk receives hias
salary as County Clerk irrespective of the fact that he mey
be performing additlonal dutles wlith reference to the recount
for which no additional compensation is provided.

As noted above, the Legislature has provided no compen-
sation to the county clerks for the additlional assistance
required in recounting the votes in the gubernatorisal conteat.
However, the Legislature has heretofore specifieally provided
for extra and additional assistants for the Bosrd of Blectlon
Commissioners of Kansas City. We can only construe the
statutes as they are written, and this apparent injustice in
the future may be corrected by a specific statutory enactment
by the Genersl Assembly allowlng compensation to the county
clerks for this work. , .

Respectfuliy submltted,

ARTHUR X. O'KRE

APPROVED: OLLIVER W. NOLEN

" Assistant Attorneys-General

VARE C. THURLO g
(Acting) Attornay-“eneral

AQ'K/OWN :CP




