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State ia not liable tor coats 
where a convicti on or acquittal 
was ... had on a graded felony. 

Uay 12, 1938 

~\~ 

Mr. Cl aude T. \iood , 
Prosecuti~ Attor ney, 
Pul aski County, 
Waynesville , Missouri . 

Dear Sir: 

This will a clmowl edge r eceipt of your request dat ed 
March 16 , 1938 , for an off icial opinion from t his office 
whi ch request is as fol l ows : 

"You wi l l probabl y recall the above 
enti tled case as the one in which 
you did some work and whi ch you 
pl anned to help me t ry had the de­
fendant not escaped from jail. 

I am en closing herewi th a fee b ill 
on s ame , t ogether wit h a letter from 
the State Aud itor and a copy of the 
informat i on . This is, I bel i eve , 
self- explanatory. 

Under dat e of March 27, 1937 , you 
furnished me with an offi cial 
opinion hold i ng that # 4461 (the 
habitu al criminal act) was a ppl i ­
cabl e to a prosecution under #7786 
(a ) ( larceny of motor vehi cle ). 
This being t he case , and you will 
note from the i nformation that the 
defendant is charged under bot h 
above sections , it wou l d s eem to 
me that the rul ing of the state 
auditor in connection wi t h this fee 
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bil l must be. erroneous . You will 
note t hat the auditor refuses to 
pay this fee bill for t he reason 
the crime charged is not punish• 
able 'solely by imprisonment in 
t he penitentiary•. But since the 
defendant is cha rged under t he two 
a bove sections, as I understand it , 
he would have to be either acquitted 
or given 25 years in the penitenti ary . 
A copy of t he information was s ent 
t o t he auditor wi th the fee bill." 

Section 5826 , R. S. Mo. 1929 r eads as fol lows z 

"In a l l capital ' cases in which t he 
de£endant Shall be convicted• and 
in all cases in which the defenLant 
shall be s entenced to imprisonment 
in the penitentiary, and in cases 
where such person is convicted of 
an o:ff ens.e punishable s.olely by 
i mprisonment in the penitentiary, 
and is sentenced to imprisonment in 
the county jai l, workhouse or re-
form school because such pe rson ia 
under the age of eighteen years, 
the state shall pay the costs , g 
the def'endant shall be unab~e t o 
~ themf except costs I ncur redlon 
oen81t 0 defendant."* ** * * * 

Under t h is secti on, CUrtis Locke may be appr ehended 
and convictedand sti l l t he state would not be liabl e for 
the costs for the reason t he defendant will be able to pay 
the costs . According to t he inrormation in your case, the 
charge is larceny of an automobile under Section 4065, R. S. 
Mo. 1929 , which r eads as follows' 

"Persons convicted of gr and larceny 
shal l be punished in t he f ol l owing 
cases a s follows: Firat , for steal­
i ng an automGbile or other motor 
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vehi ole, by 1mpr1aomnent in the pen1-
tent1ar.y not excee~g ten yearaJ• 
********** 

It is also brou ght under Section 446l, R.S. Mo. 1929 which 
reads as tol.lowas 

•1r any person convicted o~ an7 
ottenae punishable by tmpriaonment 
in the penitentiary, or of my 
attempt to commit an otfeiUte Whi ch, 
it perpetrated, would be punishable 
by imprisonment 1n the penitentiary. 
shall be disCharged. either upon 
pardon or upon compliance w1 th the 
aentence, and aha)l subsequently be 
convicted ot any offense oo~tted 
after such pardon or d i scharge, he 
shall be punished a a f ol.l owa 1 Firat , 
i f auch subsequent offense be such 
that, upon a tirat eonv1et1on, the 
offender ~oUld be punishable by ~ 
prisonment in the penitentiaey tor 
life, or t or a term whi cb under the 
proVisions or this law might extend 
to impriaonment for life , t hen such 
person &hall be punished b7 ~priaon­
ment in t he peni tentiaey tor l if'eJ 
second , i f such subsequent ottenae 
be aueh that, upon a first conv1 ction, 
the offender would be punished by 
imprisonment f or a limited ter.m of 
years, then such person shall be 
punished by impris onment in the peni­
tentiary .for the l ongest term pre­
scribed upon a conviction f or such 
first of .fenseJ third, i .f su ch subse­
quent conviction be tor an attempt to 
commit an ot.f'enae which, if perpetra­
ted, would be puniahab~e by imprison­
ment in the penitentiary, the person 
convicted of such aubaequent offen se 
shall be punished by i mprisonment 1n 
the penitentiary .for a ter.m not exceed-
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1ng fi \18 "fears. • 

This section is oolllll0nl7 called the •second offense act• 
and should not be cord'used w1 th the •habi tual er1m1nal 
aot•. Section 4428, R.s. Mo. 1929• whicll. is the •habitual 
or1m1nal s ot• only provides tor a life sentence on the 
laat or i'ourth conviction and each of his prev1oua oon• 
v1ot1ona DIUat be tor a crime comn1tted w1 th a pistol or 
deadl.y weapon. 

According to the tee bill• the retum states that 
the cause was continued generall7 and doea not show a 
conviction or an acquittal. 

Section 3828, R.s. Ko. 1929 provides aa to l lowat 

•tn all capi ta1 case a, and t hose 1n 
whiCh imprisonment in the penitenti-
ary ia the a ole puniahmen t tor th e 
off ense, if the defendant ia a29S1tted. 
the ooats shall be paid by the state J 
and in all other trials on 1nd1ctmenta 
or intorma tion, if the defendant i a 
acquitted, the costa ah&ll be paid by 
t he county 1n which the ind.ictment waa 
tound or infomation filed, except when 
the prosecutor shall be adjudged to pay 
them or i t shall be otherwiae provided 
by law." 

This aeotion ahou1d be strictly construed. In the oase ot 
State ex rel. Clarke, v . Wilder , Auditor, 197 Yo. 27, the 
court sa.ids 

"1. No ooata can be taxed in any court 
except auch as the statute 1n terma 
all. ow•• 
2. Even it t he State Auditor in hi a 
return to the alternative writ ot 
mandamus gives an 1nauff1oi ent reason 
tor not paying the tee bill in a 

· . 
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criminal case. if he was justified 
1n not al~owtng sucm f ·ees becaua e 
the statutes do not allow them to 
be charged againa t the State. the 
wr1 t ot mandamus compelling him to 
pay them cannot go. 

3~ Where i.mpriaonment 1n the peni­
tentiary is not the aole punishment 
that may be inflict ed upon a boy 
under sixteen yeara of age charged 
with murder in the aecond degree, 
the State 1a not liabl.e for coats 
upon his acquittal." 

In your eaae there waa not a conviction or acqui t tal 
according to the information on the fee bill. 

Section 4065·, R.S. Ko. 1929,. provides for punishment 
or not exceeding ten years in the pentitentiary, but Section 
'1'786, R .. S. Jlo. 1.929 which waa enacted 1n the section Extra 
Session of 1921, assessed the punishment tor larceny of an 
automobil.e at impriaonment for a term of twen ty five years 
in the atate penitentiary down to a fine or oounty jail 
sentence or both. 

It 1a true that in ·moat felony caaea where the origi­
nal. charge provides onl.y and solely for a penitentiary otf enae, 
the atate must p~ the costa on an acquittal or conviction 
it the defendant ia unable to pay the costa, but under Section 
'1'786 , aupra, the puniahment in the caae of larceny of an 
automobile ia a graded felony. It has been held that where 
the infoDJa tion by t he charge itae.l.f ia punishable by im­
prisonment aolel7 1D the penitentia.ry- and the def'emant 1a 
acquitted• the atate 1a liable tor the ooata even though the 
court instructed on a lesser o f fense auob. aa manalaughter 
in the f'irat degree mlll'der charge. It waa ao held 1n State 
ex rel. Timberman• Sherit.f._ v . Haolaaann,. State Auditor, 267 
s.w. 46'7 . In your case the onl7 charge aet out waa a graded 
felony under Section 7786• aupra. and the second offense 
charge in the 1ntormat1on only went to the punishment: The 
jury could have found him guilty under Section 7786• supra, 

.· 
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~nd not under the aecond off'enae Section ~til• .aupxaa_ 
and assess a jail sentence or fine • or both. 

There 1a no question but that Section 4065• R. 
s. Mo. 1929 waa repealed by Section 7786• R.s. Mo. 1929 
and it was ao held i n State v. List~ 318 l'o. 1222. In 
that cue the court held at l.o. 1232 as tollowaa 

•rn his motion for a new trial• 
appellant attacked t h e State's 
ina tt"llcti on numbered. 1. on the 
ground that it mi.ad1reeted the 
jury ts t o the range ot puniu-
ment prescri be9' for the offense 
charged. 'rhia eomplai~t must be 
sustained . Se-ctlon 3329 of the 
Rev1ae4 Statutes of 1919• on 
which this ·proeeoution 1e baaed, 
provirlee that an7 pers~n convict-
ed of tbi-a of!'ense shall ' be 
punished in the manner pre-aeribed 
by law tor stealing property or 
the na tull-e or value of the arti ole 
ao embezzled, * * * t s~ction 3313 
deals with t hree 41t!'erent clasaea 
of prope rt7 in ruing the pun1ah-
ment tor grand larceny • and. in t he 
t1rat or such daas1f1ea t1ona, aaya 
tba t t he stealing of an au tomobile or 
otmr motor vehicle ahall be pun1ahed 
•by 1mpr1a:onment 1n the penitentiary 
not exceeding ten 7eara .• 1 Obviously, 
the tr1al court rollowed this statute, 
as t~e instruction complained of ao 
adviae4 and ao dizected the jury aa 
to the range ot punishment in this 
caae. Section 29 ot the Motor Veb,1cle 
Act of 1921 provides that am.y pereon 
who &hall be convicted of feloniously 
atea~ing any motor vehi ele • or any 
part thereof, ot a value ot $30 or . 
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more, 'shall be puni.shed b7 im­
prisonment in the penitentiary 

' . 
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for a term not excee41ng twent,-­
ti ve yeara or by confinement 1n 
the countva4-_rnot exceed!~ on~ 
par, or ;-'f!iie not exoeedng one 

hous and dollara "{1rdt5b) or JiZ-
bOth auCh ?lile and 1mpr1a'Oiiment. ' 
Titilics oura. )---goreover, Section 
~1 of a aid act prov1Q.ea tba t all 
lawa or par ta ot 1awa contrar,- to, 
inconsi stent or in conflict with 
an,- ot the prov1a1ona ~ aaid act 
are repealed,. and the repeal ot 
auCh 1awa ia properl,- referred to 
and covered b7 the tl tle ot said 
act. (Laws 1921, 1 Ex. Seaa., pp. 
76, 105, 106J Thus, it plainly 
appeara that the jur,. waa improper-
ly instructed aa to the ranee ot 
punishment tor thi s otfenae, aa pre­
scribed by law at the time in queation, 
and that appellant waa thereby de­
prived ot a aubatantial. rightJ that 
is, the right to have the jurr con­
sider a leas severe punishment than 
the minimum punisbmen t tixed by the 
instruction mentioned. In thia 
coonacti on, it should be noted tbat 
the jury aaaessed appel~ant 1 a puniah­
ment at the lowest mark fixed b7 aaid 
instruction.•• * * * * 

Section S~l~, R.s. Mo. 1919 ls now Section 4065• R. 
s . Mo. 1929 under whi en 7~ assume you tiled your 1ntormation. 
Section 29, Motor Vehicle Act of 1921 ia now Section 7786, 
R.s. Mo . 1929 • 

. It is true that it t h e juey tound the defendant 
guilty of larceny of a motor vehicle under t h e •aeoond otf enae 
act• the verdict .uat be for imprisonment tor a term of twenty 



llr. Claude T. Wood -s- llay 12, 1938 

ti .:e yeara in the penitentiary and no less. It baa been 
repeatedly held that the "habitua1 criminal. act• or "second 
otf'enae act• ia not part of the charge but tor the purpose 
of additional puniahment. In the oaae of State v. Colllna, 
180 s.w. 866 , l.o. 867• the court aa1da 

"Looae and mialeading language aome­
timea used in opinions which have 
dealt with the atatute preaaribLng 
puniabment 1n cases of' aecond con­
rtctiona seemingly ia the baaia o f 
appellant's error. 'lhia statute 
createa no otfenae. and in no manner 
authorizes a conviction on a charge 
ot being an habitual cr2mSnal, or 
anything else. It i s not even a part 
of the article on 'Of fenaea,• but ia 
in corpora ted in the art1 ole on 'miscel­
laneous Provisions and ~tin1 tiona. 1 

It only prescribes a puni~ent. and 
proT1dea that in case or a aeoond 
conviction the penalty ahall be severer 
1 becauae b)" hi a peraiatence in the per­
petrati.on of crime he baa evino.d a de­
pravity, whi.ch mer1ta a greater punish­
ment.• People v. Stanley, 47 Ca1. 113, 
17 Am. Rep. 401J State v. Moore, 121 llo. 
519, 26 s.w. 345, 42 Am. st. Rep . 542, 
and caaea cited. Aa aai.d i n Pe ople v. 
Raymond. 96 B.Y. l~e. cit. 39 : 

'The t1rat ot r-enae was not an el.ement 
ot or included in the aeoond and ao 
subjected to added puniahment, but ia 
aimply a fact i n the past hiatory of 
the or1m1nal, which the law takea into 
consideration when preaoribing punish­
ment for the aecond off'enae. That only 
1a punished. t 

The puniahment ia merely enhanced trolll the 
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character or the cr1m1nal and 1a in­
flicted tor the l aat ot.fenae comm1tted. 
Howard v. State., 139 Wia. loc. cit. 
552, 121 N. w. l 33J Mcintyre v. Conmon­
wealth, 1 54 l:y. lA9, 156 s.w .. 1068J 
Comnonweal th v. Hughea • 1:33 llasa. 496 .. 
In aome jurladi ctiona 1 t ie not even 
neoeaaary to charge the pre'91oua conVic­
tion, thia being considered only bJ the 
cOln"t 1n passing sen tence. State v. 
Budaon, 32 La. ·Ann. 1052.•• * • * * * 

, 
Alao 1n the case ot State v. Citlua, 56 s.w. (2d) 

72, 1. c. 7Z·. the cour-t aaidt 

"* * * * * Sections 4•61 ·aDd 4462, 
R.s. llo,. 1929 (Mo.st.Ann. Seotiona 
4r4r6l,, 4462), .form what !a commonly 
called the Habitual Criminal Act. 
Theae statut es do not cre.ate an 
o.f.fenae nor authorLze a convlction 
upon the charge o.f being en hab1 t"U&l 
~r1m1nal. They only provide that, 1n 
caae of a second conviction, the 
penaJ.ty to be ilapoaed upon the 4e.fen4-
ant ahall be more aevere 'beoauae by 
hia peraisten ce in the perpetration or 
cr1.me he haa evinced a deprav1 ty which 
merlta a greater pliniahment. • State 
v. Oollina~ 266 Mo. 93, 180 s.~. 866, 
loc. cit. 867, citing and quoting 
People v. Stanley, 47 Cal. 113• 17 
Am. Rep . 401~ and other ease-s. Unde" 
th1a at.atute no conv-iction can be 
bad an4 no pun1ahmen t •••e••e4~ un­
leaa the jury flrat t!nda the de­
fendant guilt-y of the paP-ticular 
offense chargeu.~~ * * * * * • * * 

·- . ..... 
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CONCLUSION 

In conoluaion will say it ia the opinion of thia 
department that ~ view of the faot that a conviction waa 
not obtained on a .felony 1n compliance .with Section 3826• 
R .. S. Mo. 1929• and an acquittal. waa not returned in aom­
pliance with Section 3828 , supra. und&r a obarge eolely 
punishable with a tem 1n the penitentiary, the etate ia 
not liable tor the coata 1n this case. 

It ia alao f'\rther the opinion ot th1a department 
that it a conviction had been obtained reeulttng 1n a 
jail sentence or fine, even though the 1nforme.t,.on charged 
larcen,- of a motor vehi ole under t he •habi tual criminal act" 
or ••eoond offense act•, the atate would not be liable for 
the reaaon that the otfenae u charged wae a graded f'elon;r 
and the •aeoond ot.f•nse act" or •habi tual crimina1 act• 
waa not a part of th~ offenae but tor the purpose of added 
punlahment. We are baaing our opinion 1n th1a reapect en 
State Y. Collins , supra, and State v. Citiua, aupra . 

. It ia further tbe opinion of thl.s department that 
Section •065, aupra. has not only been repeal~d by ~pli­
cation bJ the latt er enactment of SeetiQn 7786, R.s. J.to. 
1929., but waa ao held 1n the ease of State v . Liaton, aupra. 

Respectfully submitted 

W. J. BURKE 
Aasiatant Attorney General 

APPROVED a 

J. E . TAYLOR 
(Acting) Attorney Genel'al 

WJB zDA 


