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--COUNTY COUHTS: llay employ and dismiss aesist ants under Section 
8020, R. S. MO . 1929. 

1 anuaey 21, lQSf 

;-:2. r 

t..r . Guy Wood, 
Clerk of the County Court, 
DeKalb County, 
Maysville , l issouri. 

Dear Sir: 

This department is in recei pt of your requeet ror 
an opinion under date or January 12 , 193'1, wherein you at ate 
as· follows: 

"The County Court of DeKalb County haa 
requeeted en opinion fro~ the Attorney 
General ' s off ice in the fol1o~ng cat
ter. Does the County Court have the 
authority to employ all of the men Who 
wo~k on the conatruet1on or county 
bridges? 

"This question he.e arisen i n this county 
by the attempt of the County Court to 
select the men who are to work under 
the s uperrlsion of the Oounty Highway 
Engineer. The Oounty .Hi ghway Engineer 
contends that he ha s t he authority to 
select and e,loy these men as well ae 
diamias them r their work is not 
satiat'actory. 

"The Court takes the position that the7 
have the authority to select and di smiae 
these workers . However , they have agreed 
to abide by the decision of the Attorney 
Genera l as to who baa the authority t~ 
amploy these workers . " 
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Section 8019. R. s . or MO . 1929 , provides the manner 
in which the county may dispose or the county highway engineer 
law, and we are informed t hat the County of DeKalb has &Tailed 
itself or thi s section a nd voted out t~e county highway 
engineer l aw. 

Section 8020 • R. S. or Mo . 1929, provides a s follows: 

"In all counti es in this state that 
may vote against the county highway en
g1neer lew in the manner preacribed in 
aeetion 801t or this article , a ll · 
matters relating to roads and highways 
and t he ~xpenditures of t he public funda 
thereoB shall be governed by the lawa 
t hen in fo~ee in such counties, except 
that part of the law pertaining t o the 
appointment of the county hi~way 
engineer. I n all counties wherein the 
servi ces of a county hi ghway engineer 
are dispensed with as provided by 
section 8019 of this article, the county 
aurTeyor shal l be ex or~icio county h1gh-

' way engineer, and , a s such , shall perform 
such servi ces perta ining to t he working, 
improTement, repairing and maint enance 
or t he r.oads and highwaya, and the build
ing or bridges and culverts as provided 
by this arti cle t o be done and performed -Y t he county highway engineer, or as 
may be ordered by t he oountr court; and 
for his services as ex ot!"icio county 
highway e~ineer he shall receiTe such 
compensation as ' may be a llowed by the 
county court, of not leas than three 
dollars nor more than rive dollars for 
each day he m$Y be actually employed or 
engaged as such county highway engineer. 
The county court may empower t he county 
liighway engineer, or the county s urveyor 
when acting as county highway eng1ne•r , 
to emplpy such assistants as ~Y be 
deemed necessary t o carry out the court •a 
order s and at such co~ensation as may be 
fixed by the court, not t o exceed the. aum 
of tour dollars per day tor deputy county 
highway engineer nor more than t hree dollars 
per day tor each other assistant tor e~ch 
day they may be actually emp1oyed.·• 
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The construction ot the highway engineer law as pertain• 
to those counties where the highway engineer ia abol1ahe4 and 
the aurveTor becomes ex-ott·iclo county highway eng1a••r {and we 
understand DeKalb County hae abol1she4 same) wae betore the 
appellate court in Spurlock v . Wa llace et al ., 20• ~. App. &Y•, 
where t he court said: 

"The tirat road and highway law ot · 
~saouri that we find, gOTerning countiea 
auch aa VOuglas, t or a coUDtT h1ghwaJ · 
engineer, appears in Seaeion Acta ot 
ltO,, pap 401. Under th1a aot there waa 
no election g1Ten to the people to de
termine tor themaelTea whether t here 
would -be a county highway engineer. This 
law waa amended in the 1909 act, which did 
giTe t he people ot the county t be right 
to determine tor themaelTes Whether auch 
an ottioer waa desired. The Law ot 190Y 
provided t hat the compensation tor a high
way engineer would be not less than tsoo, 
nor more than $2000 ., per year1. while the 
Am8ndment ot 1909, under aectlon ~OS,!, 
pend ta the county court to make a per diem 
charge. 

"lt the contention made by ap~ellant abould 
be upheld, then we must necessarily hold 
t~ at to vote under section lOfifl, and to 
thereunder abolish the highway eng1neer act, 
meant simply a change or the manaer ani 
amount ot compensation to be paid to the 
party acting aa highway engineer , a a the 
appellant ia contending tha' he is duty 
bound to per~orm exactly the same aerT1ce 
t hat the highway engineer would haTe per
formed eTen though the people baTe Toted 
out t hia l aw. We cannot lend sanction to 
this .narrow oonatruction! as it wo\114 appeu 
that t he p_,oae ot e84t ona l015Yl and 
105,1, ReTiaed Statute a liOt, waa to permit 
the people ot a county to abolish the ottloe 
of highway engineer yet to leaTe it poaa1ble 
tor the surTeyor ta perform the duties that 
the highWfQ' engineer would baTe perf'~ra.d 
had the law not been Toted out , proTi4e4 
he acted under th• orders and. direction ot 
the county co\U't. The genenl -inter&.t of 
section 105'1 waa to perm!~ the people ot a 
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county to Tote ~ut a highway eDgineer and 
to abolish the duties ot auch enginee~ , 
and that .ore wae intended by ea14 eec
t-ioft then to JD.et'.ely give them the right 
to change the form end amount ot compenn
tio!l. 

• • • • • • 
•The 4ut1e• re~uired ot a highway engineer 
by section 10~58 , Reviaed Statutea 1901. 
are by the very te~e ot section 105Yl, 
when the people haTe voted againat the 
highway engineeT aot, abol1ahe4 , and the 
county court may, undeT aection 10481, 
ReTiaed Statute a 1908, order warrants drfl'W!l 
to road~Teraeera. The proTia!on 1n the 
l ast aect!on, that the oonatruction of 
br14gee and culYerta shall be under th• 
direction and super.iaion ot the oouaty 
highway ~gineu, 1• by the terma ot aeo
tion 10~'1 d1spanaed With when the people
Tote against the act.• 

In an opinion rendered by tbia department under date 
ot luly 30, 1935, to H~n. lames H. PettiJohn, Proaecuting Attorney , 
Oregon, Uissour1, a copy ot which is enc1oae4, 1t is bel4 that 
~ex-e the county highwaJ engineer l aw !a ·no longer etteet1Te in a 
county, the county aurTeJor aa ex-ott1c1o cc;nmtt bighwa7 engineer 
•pertorms hia duties under the ordeTs an4 d1rect1one of the count7 
court.• 

The question then ar1eea Whether such authorlt7 a110 
••at a th• count7 court w1 tb the power to emp~f the men who are 
to aid and aasiat the engineer ln his dut1 ... 

Although the?e has been no 4eo1aion in tbie atate detin• 
i ng or 1nterpret1ug th• word •aee!atante• aa uaed in tbe abo•• 
atat u\e, we find the following det1n1 tlon 1n Corpu lwria, 
Vol. ~. at page 112~: 

"A.ee1etant - One Who helpe, aide or 
aaeiata; one Wh~ atands by anA helps or 
aids another. The word is auaoeptibl• 
ot considerable •ar1ety ot meaning, to 
be made definite tn eaeb case by the a14 
ot the conteKt, the circumatancee, and 
other materials ot lnt•rpretatioa. It 
has been held to incl~4• an a~ent, or 
servant, and a A~put7.• 
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The above det1n1t1on would 1nd1eate that the o~unty 
court may empower t he c,ounty highway eng1neeJ> to employ $110h 
persona a s may be deeme~ tteceesary to a id, help and aaatet him 
in fulti1ling his dutiea under the atatutee, wb1oh 1n~ludee 
tha t of bui lding bridges. 

In DeKalb County the county aurT.,.or is acting e.s county. 
highway engineer, and the eounty court ax empower him to emploJ 
such aasiatants as may be deemed necessary to carry out the 
court's orders, and at such compensation as may be fixed b7 the 
court. 

Is the word "may" aa uaea in Section 8020, alq)ra; to be 
oon"8true4 aa en!:ttou upon the county oourt to empower the 
eounty highway e neer to employ aaatetants ' or is it mere17 
directory UpOn the courtw so that in ita dlaoretion it may with
hold such power to 1t••l~? 

In the case ot State ex rel. v. :&.lair, H5 Jlo . 880, l. o. 
693, th• court in coa.truing the term •may", aa1d: 

"The word 'ma7• 1a eomet1mee construed 
: s maJldatol")'. ~ more tregu•Qtlx other
w1aa.• 

And i n the ceae ot In re Benk of Mt. Korlah T. llt. l.~r1ah, 
226 14o • .A.pp. l!SO. 1. c. 1211, the court 1n hol41ng that where 
the atatute merely requ1rea certain things to be done but no
where preaeribea the result thet ahall follow if auch things are 
not done, such etatute should be eonatrued as d1reaton and not 
mandatory, eaid: 

"'lf' a ettttute merely requ!rea cer
tain things to be done and nowheTe 
preecTibee the reault that ahall 
follow 1r auch things are no.t done, 
then ' he atatute should be held to 
be directory. The rule thua stated 
ia in harmony w1 th t hat other well
recognised canon t hat atktutee 
directing the mode ot prooeedinsa 
by publ1o ottlcera are to be held to 
be d1reotorJ. an4 are not to be re
gar4ed ae eaaential to the val1d1tJ 
ot a proceeding unless it be so de
clared b7 ).aw. (State v. Cook, 16 Barb. 
259.) By thia we JUan that it a talr 
consideration of the statute ehowa 
that unleaa the Leg1elature intended 
compliance w1 th the pro<Jiao. to be 
eaaential to the ~11d1ty ot the p~-
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ceoding. which nowhere a ppears . then 
it is to be regarded as merely 
directory.~ ( State ex inf. Frank w. 
McAllister v. Bird et al._ 295 Mo . 
344. 351. 352.) .. 

It is to be noted that the statute doesn't prescribe 
t he result to f'ollOw if t he county dourt doe en• t empower the 
county highway engineer with the power to employ such a s sistants. 
am we are theref'ore c4 the opinion that the word "may" as uaed 
in Section 8020. supra. is merely directory. and that the count7 
court may reserve such power t o itaelt' • 

It is therefore our opinion that the county' court ma7 
empower the county a urveyor. when acting as count,. higllway engineer. 
to employ the necesaa17 assistant,s to carry out the court•a orders. 
at such compenation aa may be f'ixed by the county court. or it 
may reserve that power unto 1 tael.r to select and dismiss the 
employees who are to work under the supervision of' the count,. high
way engineer. 

Respectfully submitted. 

WM . ORR SA \'fmR s. 
Assistant Attorne7 Gen~al. 

AP :->ROVED: 

J. E . TAYLOR. 
(Acting) Attorney General . 
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