
TAXATION - SALES TAX ) House Hill No . 5 Pending befor e the 57t h 

CONSTITUTION. ~ General Assembl y is unconstitutional. 

~eoombor 8 , 19S3 

Senator Carroll 1 d am 
Chat IT.U~n .. nya nd . ano Cor:.,ttt.ee 
ond member thereof . 

Dear r . Cha!rman rA m~bern of tho Co tte • 

Rcco1pt of your r oqu s~ for an op1n1on f rom thla 
Dopartmont ns to tho conetitut anality of ous Btll o . S , pond
tng before tho 57th Goner 1 J ombly, 1n extra ae ion, is aek• 
no lodged . 

In c plyi ng with your reque t, we do no overlook 
t he 1 ortance of the tter lnvol v nor the reeponn1b111tr t l t 
llos before u • Your que tlon 1 to be anawored, ho ever , only 
an applleatlon to tho bill of 1;bo ederal end our St te Con t1• 
tu.tlon • 

Roaching our eonclua1on h r n , • ve lropt in m1nd 
tho ell oatabl1ch d r • or at t~to~ eon t ot1on t all 
doubt a~ to t he ccn t1tut1 llty of a law •hall be r solv d tn 
favor of it l egality. 

t . 

(a). In determ nine tho c 
Bill l.o . 5 t ho r lrot pr m1 tq can d 
ot t a ought to lmpo d by tJ:!e b 11 . 

. \! 

~eot1on 2 of tho bill provide s 

ot Hou e 
cter 
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at ti.~.e ro.to of 1 of the gro o receipt s 
'lroiiitu~ res- herirn ;erowl<iod , after 
~ta1dng efiee~of tn{s act and prior 
to January 1 , l{)oo ; pt•ov1ded• however , 
that eucb taz 1a not 1mpo ed upon tho 
pr1vtlege of engaging 1n any bustnooa 1n 
lnterGtate Commerce or othe~ae, which 
cue1nees ~ not under the Con titut1an 
and Statutes ot the Un1t d State or 
AJ:erlca be l"t&c1e th~ sub~eet of taxation 
in th!e etate. n ~ ~ n 

bY the abovo oe tlon the tax 1c at tempted to be 
!.r.tpoaed upon all per sona en god tn th9 bus1nea• or olllng 
tangible person 1 propert~ at rota1l 1n t a state at the rete 
o£ one per cent of tbe groa receipts from such ealos, as is 
in tho bill prov1dod. 

Section 23 provides in parts 

"If any pe roon after tho oftect1vo date 
of th1a aet cball engage or continue in 
anJ bun1nesa ror lfbloh a prlv1legc tax l o 
tmposod bJ th!c act ~ aa a eond1tion preco• 
dent to ongagtng or conttnulng ln auch 
bue1nesa ~ he ohall apply t or and obtain 
from the Auditor~ t\ on the pay nt or the 
eum of ne Dollar ( l.OO) ~ a license to 
engo.ge i n an:l t o conduct such buai neae tor 
t he current tax year, upon tho cond1 tl on 
that he shall pay the omcrgcncy tax accru• 
1ng to the State of .Us a ruri under the 
provlelon of this ActJ and be nbell tbere
bJ' be duly licensed to en go 1n and conduct 
suCh bu~1noss. ~ * ~ n 

Section 2 having provided that the tas therein 
provided for 1a no t to bo po ed upon tho ur1v1l o ~~ or 
engaging 1n bus1noaa 1n Interetate Commerce lndlcato that 
tLe wrl ter or the blll had in mind that tho tal% oou ht to bo 
l (JV1od thoreby 1o a privi l ege ta.x. 

Section 4 o f the blll rofera to the tax prowtded 
f or tn the Act aa a pri vil ege tax. Likewise Seottan 23 ot 
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the bill rotor to t h e tax proposed to be 
a~ c. privilege tax. ~~e understand the 
1DilJ' be aynonJIDOUtJ ith occupot1 n but aD1 
e od from a tax on pro~rty . 

December 8• 1933 

~poe d by t he Act 
de "privil ege tall" 
th to btt d1ot1ngu1-

Tho coao o£ V1queanoy v . sac City 506 • 4uu, 
Involved tho validity of an oi'1lnence sned bJ the l eglslattvo 
uthortty of Kansas Cit7 which 1m o ed a t ax or one cent a gallon 

on ga ol1ne sol d by tho de l or. •1 th retorcmce to the character 
or that tax the upreme Court of tb1o atnte , at pogo 495 ot the 
op1n10D sal d a 

"T i'lrat quutlon f or detarminat OD 
1s ht.tth r tho tax oJ' one cent a ollon 
on the aollno col d by th dealer la 
a property t ax or an oxclae or occu tlon 
tax . Jher n tax to trapo d and 1e 

a urod 'by the nraount of bualnos done 
or th extent to 1ch the pr l v lege 1a 
conferred or exerelood b~ taxpayer, 
lrroap ctlve or the value of e a Aet , 
it 1~ on ezc o tax. o ~ o ~ 

r e a tax 1 maaaur d by the oe 
receipt of tho ._ 1ne o , the amount 
or premlume rocel vod bf an insurance 
oompnn,, tile num or of carriages kept 
by a liverr stable, tb number ot 
paaaonger tran porte4 b1 a street ral l -
ay company , and otbor taxee of that 

naturo, 1 t te ocoup tlon tax - cmo ro rm 
or exciee tax . It a been applied t o 
the vol of ga ollne sold• such a tho 
t ax we bnve er constderatlon hero . 
(ln ro Optnlon of tho uotico , 121 tl . 
( . ) 002J State v . rt 21? Pac. ( '•~•. ) 
45; Alt1t~~• 011 co. v . Peopl o , 202 Pae . 
( Colo. ) l bO. ) Tn ea e or oamon v . 
ContJn ntal Oll Co., 256 u. s. 642 , tt 
tta hold by the t ederal Snpr e Court 
that ouch a tax woo con latent 1 th the 
4u • procoa and equal- protoc t1on 
cl auaoe or tbe 1-ourteenth /l. ndmtmt 
of the ~ede l Con tltutlon. 
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On tne ce subject tho Supreme Court of I ll1no!s in 
inter v. rrett 352 11. page 441, llttvlng u.nde!' eana1derat1on 

the quostlon or tho vnlld1ty of a ~ales ~ law, c~ like that 
embodied 1n House Bill No . s. a t page 457 ~a1d: 

" ie hold tbnt ths tax 1 not a proporcy 
tax ani 1 not a ta:t on pureho.~erts of 
prop~~ty , · but 1o a t~x on person~ on• 
gt\god 1n the b UD1n&nr: of celllns ton~ttla 
poroan~l proper~ at retail • - en 
oocupot1on tax. n 

But one conclusion cnn bo roaehod, therei'ore, and 
that 1 t hn t the tax e w ght to t o icpo ed by Hou e Dll~ l~o. 5 
1D :m e.xclse tax 1n tho na~..tro or on occupat1on t , which, no 
our ~1promo c~~rt enid in tho Vlquooney case lo• 

"* * c o One f orm or exo:.no tnx'i~ ~ ~ • " 

(b) . ~eotlon 3 ot Art1clo X or fJhe Coust1tut 1on of 
tho St ate of' ~~~ 1oseur1 provldos: 

" 'i'asos may be 1:3 viod and oollf)c tod 
tor put lie purposoe only . iUey 
shall ce un11"orm upon the some claea 
or subject w1tb1n the territorial 
11.m1 tn or the author! ty 1 ing the 
to.x, und all tuea aholl bo lav1ed 
and coll octed b7 general l m7 • " 

J~g1enlly, th• next queot1on ror determination 1e 
ohetbor or not the klnd nnd eharnctor of ~ attempted to be 
doalt w1th 1n House Bill No . 5 comas .1 t hin tho 11m1tat1an 
and reotrJ.ct1on or Sec t ion 3 ol.' Arti cle X o.t' the Constitution 
abovo aet out . That question hua beon deterttdnod. by tho 
r upr e1!1e Court of thia state in V1quoantty v . Knn o.a C1 ty tt whore 
the court at page 498 of t he opln1on eatd l 

' 1ho proeont tax being a revonu Gaure 
1t muet conrorm to s ection 3 1 r.rt1cl e x, 
ol.' tha Conot1 tutlon , p rov1d1ng that the 
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tax must be uniform upon the same class 
of su bj ects wlt,lln the ter ritorial limits 
of tho au thority levying tho tax. " 

J.'.ae act baing clearly a rovenuo measure , it is to 
bo construed according to tho ryrovlaion of the constitution 
abo\'o set out . 

II. 

(a) . Aa heretofore stated , ~ectlon ~ of tho Act imposoa 
whatever tax ls 1 • i eu by the Act u ;:;on all i?&rsons en~a:,.ed i n 
the tuslnoso £! eellln~ tangl ol e porconar-?ro~erty at ret a1I: 
Iil .... ectf on 1 o1 the Act "s~le at retall," le a.efined as any 
transfer of the owncrsl ip of or title to tangi le pe r sonal 
property to t he purchaser at retail f or uso or consumption , 
and not for resale as tan~lble personal proporty for o valuable 
considerntlon. "Selli.n.g p r1co" and "groco rece ipts " are 
deflnod in said Sec tion 1 to be : 

" •Selltng price' or ··he 'amount or a s o.lo ' 
moane t he consideration f or a ~ ale valuod 
in coney , whether received in money or other
wise , includinG cash . crod1to , services and 
prop~rty of evory kind or nature anl shall 
be determined , without eny deduct· on on 
account or the cost of the property sold• 
the cost of mnter,nl" uood , la bor or ser vice 
co«>t 1 or any other expenno whatsoever. 
' •roo a receipt s ' from the ~ales of tangi ble 
per~onal Jrop }rty ct retail means the total 
eellln ~ ;>rice or the amount o.f each cales . 
In tho case o f chnr8e end t ime sal es the 
amount the reof shall t.e included only as and 
when payments nro r eceived by the sell er . " 

~ect1on 2 of tho o1ll ~ ~n part , provides: 

n'J'he vendor sholl keep o. record or daily 
oalea and n record ·or t.ne a ounts collected 
f r om ~urc 1asera as t1e tax, a~ horein 
provided~ and sl~l~y-over all such sums 
C'Oll f') Ctod ~ tax at t.no t1m8 or making t he 
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r t urn r oqu.l. red by ect l.on 3 hereof end 
the v ndor cthall e a l lo ed to cred1 t 
aga net th o'.ln t' re turnod u or r et• on 
3 .ubd vts tm (j) all euch n ounto so 
~oll etea and ~ d over-tO hi stat 
under the prov1n1onc of t~t Sec tion. " 

buo tho 1·e ta.tl er :o requir to koep a record c.r 
da ly ~los a~ woll on a record or t he ount~ eol l e ted f r om 
purehllaei-o aft t he taJt (me n ng the tu lmpo c4 l'7 tho f iret 
part of ~oct ~on 2)~n<1 tho ret l e r nh ll y over ull auch 
sumn coll teci 2!!. ~ at the t · e or klnf! tho r turn required 
0y .... ect on :!1 of the .,111, ni tho ret !lcr 1 allo cd credit 
on tho tax due ~ th~ aooun· of gr oo r oolptn returnod or 
t'opo rted ·•nd.~u· Subdivision ( j) of ootlon ~ ot th Bil l , 1n t ilo 
amount cmd i,o "'" 11 · t,..r ~ ~ • tll.A eum:J C'>ll cted by hlm .!! ~· 
Tho Bu:!!lS eo!l eted ao tcJ[ mc:1n. t he " s ooll t ea by the re
tallor f rom h 1 usto --ri n t tha t1 o f the sal e as tho tax 
<lue on tho amount of the cole . 

£he f li'tlt parograph o f S~et1on 3 o.n4 Suhd1vlat on 
(j) of nuch oeotion rood G follow s 

nOn or foro tho f1.f t esnth d ay of t he 
month att or th.1G Act boco o ct.rect1ve 

nd on or boforo ;lte ! !fte~nth da7 or 
ach eulen.rlc.r T.onth th.ercaft r , unt.t 1, 

but not tncludir.~ ~'brunry , 1936 • evory 
per~on en~a odin he l u inoe or nelJlng 
tang i bl e poraonGl p1opor ty t r eta i l 1D 
tbl~ ~ tate durin~ the preeed!n£ cal dar 
m~nth ~~1 ko return to tbe ~ud1tor. 
ct tln J 

( ,, ) ·,~; e totc.l rullO\o..Ylt of tu ~ due the 
etu te rr cuch reta 1l or f or the preeod• 
1ng calendar onth. n 

u etton l la ot the ct prov1~esz 

11 It ohall be unl awful 1 or any person. 
ror o1gn or d t1c . ro~idant or noo
r e ldcnt , t o c l rcul oto or b vo circul
ated l n thle ~tate . or to a aert ln any 
adver t ! ont . publ1Ehcd or c1reul ate<1 
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1n ~~~e atato , that t he tL' or any ~ rt 
thoreot• lmooaed by th1~ act will b.e 
oen · od or absor bod or paid by ouch per·aon , 
or that it will not bo added t o the eelllng 
price of tho property :old, or if added• 
that lt or nny part ~leraor u111 te re
flmded , or that tbo tax o:y t;e avoided 
by mo.k1ng the sale or purebaao 1n another 
state for t h e purpo o of encourng1ng the 
purcb.e ers 1n this state to evade t ho tu 
heroin tmposed. Any poroon v i olati n g any 
of t he provision of this section ah 11 be 
guilty of a miedemsanor . " 

By Soot1on lla it 1e "l' de unl wtul f'or t,h e retailer 
t o circul ate , oubl1eb or advort1se tllot tho tnx 1mpooed Ly ~oet1on 
2 , o t• any part tboreof , vdll be aso\l!llad cr absorbed by the rotal l r, 
a.~d 1t 1e de unl wtul f or tho reto1lor t o circulate, yr.J. l llob or 
advort1e that tbo tax o impo d wi l l no t be added to tho oelllng 
price or tho pr o perty aold bJ t~ retailer nnd 1 t !a .further made 
unl li'ful f or the rota1l er, i f .~.e adds t ho tax to the eelll price, 
to circul ate , ouvort1ao or publ~eb thct ho w111 r efund any nuch tax 
~ald by bia cuato~rc. 1 . 

Nowhero in the Act ' tbo retai l e r proh1~1ted f rom 
re1 ... 1ng hl e pr1ce on account '0{1 the tax 1ng impooed agatnct h i m, 
hut he ls ut hor1zed to collect ;~tha ta.': 1mpoaed a 1not h1r.tnelt 
fro:n h1s cue tamers . The r1~t ·!,to c-OI!$ct tho tjf• ne o t.rur. , f r om 
t he t uyora 1 eougbt t o be J.e l f) · · too t o h ,-rota or . eor 1n 
m1n<l thot the tax 1 LJ lrnpoaod a a~ rotn~l"ra enga ged l n tho 
buetne se of aell1ng tnng1 blo ppr oDill property and we llavo 1 d no 
d1ft1culty in roaebJng t he conolu i on tb t tho tax r.o imposed 
a 1not ueb rotallera 1a an obqupat1on tcu • 

'J.'he ca. o of 
conotructton of a sal es 
Ill1no1£ , end which law 
o.r the tupre:ae Court or 

., 
inter' v • .Barl .. t t . upr , involved tlle 

tax law gaesod by the Leg1 lature of 
a e setou t ot page 44\5 of' the opinion 
I l l1noit cont a in Soot1on 2 , c tollo· a a 

"A tax is 1mpono4 U}~OD por one engaged 
ln tho u~lnoas of ~~ll1ng tanGible por
oonul proport~ at retail ·1n th1s Stnto 
at the rat o oi' threo lpor eont of tm grottf' 
caeh rooe1pts f rom euoh sales 1n thla State 
ot tangi ble ~eroonnl , property de in t he 
cour e o f auch bus1neea an ond otter the 
f irot any or the n o1 t co~endar mon th 
after the tnktng o.ffe.ct of this act and 

' 
r 
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prlor to July l, 1935. Howovor . nueb 
t :t not mposod upon the pr•l v~ l e no 
ot eng gln" 1n any tu 1neao 1n 1n tor otate 
e erce or othor lao h1ch bu 1neao y 
not , un e r t.he con t1 tut on nnd tat\• .. 
of tho ·~n1ted StateR , bo e the ubjeot 
of t axation b tb.1o tate . " 

One of tbs quoatlons pr e nted l n t he ease s as 
to tho ne ture and character ot · tb tax i.m:9oeod and a oJ n t whom. 
~be Illlno1s alee t ax act dld no t contain n prov1a1on clmllar 
to tho lattnr part or Sect1on 2 1 st above cet out. Tbo court 
at page 455 ot the op1n1on a !d1 

"From those prov!a1on lt apponr t bnt 
t he tax l tmposed upon p r on enga ged 
ln tho buatnea a mentioned . They ore the 
per one who oro ro ired t o 1 tbe tax. 
'l'bo7 are not mode tho agents ot tb& .State 
or o1' the 'Copartmant of !'1nance to collect 
t he t ax .! rem pureha orn and "1 1 t over 
to the deper nt, but tho tax 1::1 po ed 
on t h anC1 t hey are the one 11ho a r e 
roqulred to pay 1 t . By the prov1a1on or 
the act t toy aro n 1 th r rooulrod to take 
nor proh1t 1to4 trom t ak1ng Into con !deration 
the ount or t ax to be pnld by them 1n !'1x-
1n the oell1ng pr1ce ot arttel or eol d . Th97 
must poy the tax . It prior to • r 11 1 .193~. 
the 8ell1ng pr1ce o£ an arttele one dollar• 
end thereat't er tho ell r _taking i nto cona1dor • 
tlon the tax ln f ixing the price of the r t1clo • 

charges one doll r and three cent e f or the 
ame article , bo cannot r eport tbat the e ach 

roco1ved f rom tbo sal e of the article a one 
dollar and tnot the three cont waa collected 
a tax, but i n reporting hie recoipte ho t 
report tlw total amount roeelvod - t t • -one 
dollar ond throo eente - and pay a tax · ee 
pGr cent of' t hnt a mcr.ln t . o 1 t aipoo.r thnt 
t he tax 1 on the ollCJr . I' ~ ~ 

e are 0 1 the opin ion thnt 1n s o f r o.o t ho act er-
talcos t o authori ze +-.bo rota1l or to coll ct t 1a ~:aloe t ax f rom the 
eonaumoro - a ax on th~ prlvllogo ot buP1ng • th n thnt far t he 
l ast. quoted port on ot' Sloctlon 2 of t ho lUll void boeau o tho 
tax sou bt t o bo lmposod. by ~ c t1on 2 1 l evied a ainot the poraon 
on agod n tho bue1n o or c.ell1ng t an ble per onal proportr at 
r ta i l . 
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(b) . ~ection 1 or t h act ·~ooa no el arly deftne 
wl'lot 1n a " ale at r ot a 1." J..n effect, the d e t1n1 t nn given !o 
tat a n t lo at reta i l" leo naale at retall • 

At t hle juncture , we dealre to call your a t tent ion to 
the po 1bl e 1nequal1t1ee t hat y arlHe 1n an attempted a pl1ca
tlon of the act ae oll a tho ro ul t that 7 t ollo by way or 
exempting f rom t81 pay.mante t he r eta i l dealora 1n tangibl e per-
Donal property i n l arge quantltl e • ~ o can beet 1nstnnco thla 
bJ quoting f rom n tucky Cono re t Oil Co. v . Co n~ altb 2S3 
• • •• • 892. The court oald: 

"~bore 1D a ~ell ef1nod and cl oarly under
atood d1at1Dct1aD botvo n the orde 1r etall ' 
aDd 1wbol•eal• 'l theJ ar uoed l n o posi tion 
one to the other , one be 1ng o ale in large 
quantit1o , th& other in amall quant1t1ee • 
• h$thor ~ eale t one by reta.t 1 or whole
sole 111 dopond upon tba facta of the 
p rtlcular tran action. e experience no 
d1ft1culty ln dec1d1ng that tho ole ot o 1 
tn quant 1tlos or not 1eee than 500 gallons 
at a tico t o one cuato r 1e not a ale at 
rotnil . 

I II. 

Saetton 3 , Su eoct1on (d ) of iouce Bill Uo . 5 Pl'O'\i idee 
• follo e a 

"Soctlon 3. · o1• before the f i f teenth 
dny of t he m nth attar t l'Jlo Act becor:aes 
etfeot1ve and or bofore tho f i fteenth 
day of a cb eulondar n th thereaft er. 
untll , l.tut not including ebru&rJ, 1936, 
GTOrJ pornon o god 1D th(t bualneso ot 
eell1ng tan ble porscnnl property at 
retail 1n tb1 Stato durlng tho pr eced1n 
cal ndar onth b.o.ll. tmlke o ro t urn to the 
A d1tor, stat! : 

(d) Total ouot roce1ved during the 
preood1ng calendar nth on charse and 
tlmo aloo ot tcng1bl.e perconnl pro))!)rty 
made by b1m prior to tbe oonth for which 
I • 
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the return 1 e made f " 

Section 19 , 1rt1c1~ XLI • of tho onst!tutlon ot tbe 
Stnte or 1eaour1• provides ua f ollottel 

"Tho General Assembly Dhall pn11a no 
lnw tor tho bonet1t o~ a ra1lrond or 
o · her corpora tiona , or &ny lnd1 v !dual 
or a ooc1atlon of 1n11v1dunls , retro-
pect1ve 1n 1ts oporation. or ~ch 

tmpoaea on tho p$ople or any count7 
or mun1c1po.l subd1vialon or tho Stnte 
4 new liability ta ro poet to trana
aet1one or considerations olroady pnat . 0 

I t 1a a well recognized toot that operty ~old 
on charge and t1me oalee 1n mcny 1natancos 1e not prdd f or 
until some ll'lODtba after tho actual aole 1a made. tlndor the 
operation of this section tbe recolpta t'rom a sale of property 
made 1n 19 33 but ila1d for in 1934, would have to 1neludod 
by the vendor in hie roturn a a provided bJ Seet1on 3 and a to.x 
o1' on o pe r cent 1lii?OSed th~treon. 

Accordlngl7• Seetton 3• ~ub- e c t ion (d) , 1s retro• 
a.c t tvo 1n operation and !s uncon t1 tut!onal aa in violation ot 
~oetlon 19• Article XII• o f the ~onstltutton o: tbe State or 

t asour1. f or 1t nocoasartly n1mpoee a on the people * ~ ~ a 
new l1Gb1l1 ty 1n respect to tran actlonn alt~oady pnat. 

Th1s rule of lnw 1a fO:re1 bl7 stated l n t h-e case ot 
Sm1 th v . Dlrclct 203 o . 1 . e . 107 , wherein the court ealds 

" ' eet1on 15 ot Jn•t1clc 2 of our Conot1tut1on 
provldos: t ! 'hat no ex post £acto law, nor 
law impairing tho obligation of contract • 
or retrospective ln lta operat1on, or moking 
any irrevocable grant of s pe cial pr1v11 j es 
or 1mmun1 ti>ls , can be nsed bJ tbe General 
AaaO'lnbly.' 

It will t hus bo seen that our Constitution 
contain a on express 1nh1b1 t1on agains t the 
pao a ge or a 'law retroopoct1ve tn 1 t 
operation. ' 

ln tl~ caso of Reed. v . Svon 133 .o ~ lOO,l . e . 
108, Gantt, P. J ., opeak1ng tor tho court 
quotod w!th aDproval • Jus t 1co . tory' s 
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definition 0 1 a r otro poct1ve l ew aa 
rol1o a: •uvery statute h1ch takes 
away or imp irs v atod rights acquired 
under existing 1 e , or ere toe a n Bw 
oblig tlon, tmpos n new dut.y . or 
attachoa a new dlaablllty , 1n reapeot 
to trans ot1on• or eon 1derat1ons a1• 
rendy past, et t o deomod retroepoct1ve. ' 

To the nam e£teet aro the f ol1o iDg 
decla1anea Leete v. S tate ea , 115 o. 
18, , 1 . e . 198 : tle tt v . 11 , 142 

o . 2s . 1 . e . 36 J art1ett v . Ttns1ey 
175 • 319, 1 . c . ~32J Rueck1ng Conat . 
co . v. ·•1thnoll.2G9 r.o . 546, 1 . e . 558 . 

Applying the above detJn1t1on to o eh 
of the omsndment of 1919 a undertook t o 
aeseas an additional one per cent upon 
that portion o£ the not inc 1 or tbe 
calendar yoar ot 191Q• which wae r ee1ve4 
by appellant prior to tbo go1 1nto 
eEtect et ~aid amendm nt • aro oloarl~ 
ot the opi nion tbot it ' did create a new 
obllgation or impo a a now 4ut7 ' in 
re rd t hereto ond that the a ndment 
does to t hat ext nt operat e x~tro peet1vely 
and 1 l n viol ation or the atove msntlon~d 
conet1tutlon 1 1nb1b1t1on a tnat retro• 
apsc t ive lawa . It woul d b~ d1tf1cult t o 
r aeh any ot her coneluaton wbll looking 
the constitution squarely 1n the face . " 

Soct1on ~ of th cill require th retailer to ko 
a return of groas receipt s an or before the 16th doy o~ each month 
atter the ~> ct becomes ettectlve d untll Janu r'7 1 36 . 'his 
r turn ,hall ebow tbe oaa r c !pta of tho pr coding month, so 
tb$t ~o much of the preceding montb as d elapa&d and o a r eelpta 
received prior to t he etrec t1ve date of t ho olll , ould be requlrod 
to be report 1n Wld covered bJ the r eturn and eould relate to 
tra.nacction eccurrln~ pr or to t ho tl\kln et'tect o f tho .het and 
th refore tbe Aot 1 retro cttve 1n 1ta offect. 
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ano tl. r 
at1on . 

IV . 

UOUSE BILL N0 .5 VIOLATES SECTION 44a OF 
ARTICLE IV OF THE CONSTITUTION OF"'THE-
STATE OFMISSOUiiT. --

.e feel !t our duty to d lroct your at t ention to 
ttor 1n connect on ith the blll und.or ocn:'l1der-

As a pp ra trom : ec tlon 2 , herototore quotod, and 
ac betoro etated, the t~ 1 lovled a 1not tbo ~ rsona OD• 

ed 1n tbe buol nee of nel11nlt t (?1 bl e oreonal 'roperty. 
'l'ha eelllna ot t or v tele ru 1 is the eell1D o~ tangible 
p reonal property. ~ct1on 44a or Article IV of tbe Conat1-
t ut on of ~1eeour1 provldoa, 

"For n por•od of ton 7 aro after 
adoption horeor tho onor 1 'as mbly 
ehall have no powor t o l ov,- o.n4 
eolloc t u .u atato tax on th! cole 
or motor vebtele tuols tn-exceoa ol 
the rates f ixed by 1 w ot the time 
t hla amendment la adopt ed'{) «< ; • " 

'l'be mon.clmont wae adopt ed ovomber 6 , 1928. 'l'tlat 
t ho Aot l n question eo ks to lmpo • a t ax on tbe 8 l e of motor 
v l11cle tu l a 1e boJond que tlon and thereby v olatee t he pro
vie one ot our Conatt t utlon la t above quot • 

11\ l e the t tor a loft 001!18 at do.rk &8 to mecmlns , 
1 t ~ aaeumed t thlc a1 tuatlon 1 s u."ldortaken t o re nnt1 n1"1ed 
by that p rt of ~ectlon 6 of t ho Act. h1ch ronde aa tollowaa 

"~ u G nd tbore al 11 be a l lo 
o.e o d edtlC t lon f rom t he nmount 
returned UDder subd1v1a1on (h) ot 
Section 3 tbo ~ount of oal a or 
art1cl n 1ch a poclf lc tax 
1~ pa1d to thta tato by tho vendor 

er any otb r lc ot this State 
hlch requires tho vendor to pay a 

groa a o t or poreontage ot tho 
selling prtco ot any com odl t7 r or 
tho p1•1v11ot}e or selling samo t n 
t hte State. 

Tho amount to be roturned under culxilvl e on (h) , 
Soetion 3 1•• 
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"(h) Groce receipts clur lng the pro• 
csed1ng calendar onth tram ~aloe ot 
tang1 ble per onal proporty made by h1m 
in the cource oi' ttueh bu~1neas, upon 
the els or whleb the tax is il!JI)o ed. " 

&1t tho r1r.ht ot ro uot1on accoreed tho rota1ler does 
not chango tbo iact t hat a tax 1o- by the bill, l ov1ed a 1n. t tho 
onle of· motor vehicle 1."u 1£~ wh ch the Constitution nays cannot 
bo dono. 

~·ho Aet attempts to authorise the retailer to collect 
tho tu imposed ~rom the cu tomer. It 111sht bappen , who thor the 
retn1ler bed the right or not, t hat he woul d collect tho tax 
from the consu r to whom euch retailer aellti motol" fuel, then 
tJ::le reta11Gr take credit 1n h1s return ror the gro a receipts, on 
ace~~t or aalea of aotor fuels and have ttA tax collcctod t rom 
the connu~r ln h1o pocket. 4 e dool" to traud 1a 1 rt wide- open • 
.. o know, wb.at everyone el::~o know:~, that sales taxes are ot'd!nar 1)' 
paaood on to t.be consumer. 

follows a 

v. 

Scctlon 1 of Sou o bill No . b prov1nes 1n part aa 

"For the purpo es ot thl~ Aett ' Sale at 
retail ' ono eny tro.not'er of' the own~r· 
cb1p of or titl o to. tangible poraonal 
property to tho purehaeor t rotoll for 
u~e or C{JD:,umpt1on ond not ror resale 1n 
F', !2£!! !!!! tans.1hle poi='Oria't-~roijt)rb , 
for a valuahre-conslderatio~. arunaLct1ons 
Whoreby the po BGOS1on ot tho property i:J 
tran !"erred but the ven4or retalna the 
title as socur1t7 f or pa,aent ot the 
selling price shall be <1eeme<1 to be alee . n 
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~oetlon 1 !urthor prov1deo: 

"The 1eo1ated or occanio 1 sale ot tangible 
peroonal roperty at retail by a poroon vho 
does not bol d h1JUal1" out •• engaging 1n the 
buolnesa oi' selling ouch 1ble por ona1 
property at retail or tH: l o l?Z notuel orodt eet 
~ ~ c:onatltute engap;1ne in puoti \ii.tn">Ro . n 

The q1oatlon here preRont d vhether or not the above 
prov11•ions con t1tute acch orb1traey cl ae1f1cat1onD ao to viol ate 
the 1 edorol Conat1tut 1onnl guarant,- ot equal protection or th e laws 
and our own eonstttutionnl provision ot unirorm t axation. 

The f ramers ot llouao Bill o. 5 ov!dently bod befor e 
thom the snlee tax lnw enact d ~ tho Lcgialnturo or th& State of 
lll1no1s. hie Act , pass d in ~arch, 1933, wa hel d unconst1tut-
tonol bJ tho • uprome Court ot Ill1no1 ln tho caoe of 1ntor Y . 
~nrrett 352 I ll . 441. One of the rea one g iven by the court tor 
ao hold1nn was tho provision 1n ~be /.ct excluding farm products 
or f &-m produce sold by the producer f rom the tox. 'I'bte section 
of the Ill 1ro!e Act 1e aa tollornu . 

" • Tangible pgreonal property ' doe no t on 
or include t'arm product a or .1. arm produce 
sold b.1 tne producer tboroot or motor tuel 
a a do fin d S.n tbo tol• ! uel T&Jt lA.w approvod 
arch 25, 1929, a omBndod . •• 

\ • quote at l gth from the opinion of tho llllno1s 
Suprome Court in construing this aec tiona 

n he 1 age quotod does no t and connot mean 
tho t f'arm produc ta or farm produce or :'!lOt or 
fuel er e not , 1n tact , tangible property, r or 
it is universall y lmown to.ct that thoy are 
such. I t !a equally well known and univerc
all;r recognized that the bua1nee ot celli ng 
those co od.1t1oe at retail t o the consumer 
1e tbe hus1neae ot selling tan~ bl o per sonal 
proporty at l"Cta11. 'l'be l e el aturo haa no 
po er t o . by l eg1clat1ve enoctmen ,doelaro t hat 
not to bo a f act which every ono lmown ta 
a tact • thou.p.,h 1 t y be an other .i e vallcl 
cnaetmont declare t hat f or the pur poaos of 
tho appl1cat1on of ths act t tmt h lch 1s 
recognlzGd as a roct may be exclud d fr 
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such a pplication. The purpono or auch 
provi 'on 1n th1c act in , therotoro , 
eloarly to exempt fro:il t he appllcat10D 
thoreof tho e n ged 1n tba bua1Doaa 
of ell1n tarm products or f ar p t·od• 
uce or motor fuel to tho con umer at 
retail . Appellee th~reforo cont nde 
t~~t ouch provision GDd purpo e denJ 
to those engaged ln tho tua1noes ot 
aell1ng tangible p raonal propor t7 a' 
retail equal protection or tho lawe and 
rendera tho act vo1d 1 a tn v1ol t1on ot 
the provle1ona of ~ect1on 1 or Artlele 9 
requ1r1n that taxoa lov1cd on oeoupa.tlono 

1 be b7 general law and uniform aa to 
th ol a a upon wb!ch 1 t op rates . 

'iho tax 1 led by tbe act at be un1torm 
on all or the class upon h1ch 1t operates. 
! ho ~oation,tberefore , ar1ao hethar 
th re 1 any basis for t aking thooe g 
1n tbe t ue1neaa of sellin tar oducto or 
t·a.rm Dl 'oduce or motor t uel c at retail from 
t~hle claa • Uut tor he exompt1one aougbt 
to te made by the act , tho ~ sa in the 
buatnoao of selling farm products or produce 
or otor f u ls at rotall com& v1tb1n the 
terms or the act for t hey ar selling tan 
1t le pe rsonal proporty at reta11. Uniformity 
or taxation and equal protection of the l Gwa 
roqu1re thAt they. too, po.y th1a ta2. unloaa 
there be a va~id ba 1e f or dlacrtm1nnt1on 1D 
tbe1r favor or f or eon 1derlng the. a dl ti'•er
ont claaa or vocation t rom that lnto wb1Cb 
they notural17 fall. 

It 1 rgued aa to th& seller of f'arm produeta 
or produco. tbat hla calee at retail of aucb 
prop rt1 are not n part of the bueinona tD 
1h1ch bo la on god• but are an 1ne1dont 
thoroto, rolyatbat hie buelnosa 1a producing , 
and t hat ho does r.ot co uot • elness or 
selling •to t b& con r tor un end not tor 
the purpoeee ot resale ln &n7 fora,• aa eales 
at retail aro dofln d in t h actJ that thla 
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placee h!m in a different claan from the 
grocer or clotbter, ho • bustneea i a to 
aell t o the eonaum9r 1 nd. he '1 be exempted 
from th• elas a to h1cb the act ap pl1en , 
and t hat au ch ox p t1on i e f'oundod OD tact , 
anJ. theref ore has a r eaoonabl e bea1a. It 
will bo observed that tbo exemption ot tar.m 
produo te Ol' tum pro uce • whon eo ld by the 
producer from the cotegor,r of tangible 
personal property eaoopte t hose sell! t hose 
co odltto from the operation of the act 
whether nal a at reta11 by them are but an 
1nc1dent to tho1r buctneaa ot producing or 
a part or tne bualneea of eelllng such 
property at retail tn trh1ch tb$y m&J be 
enga ge<l. 

0 

Be !a 1n the bu 1noa of aell1 t angible 
pGroonnl proportJ at retail in addition 
to tho bunln$08 or produc1ng , ·and exeluaton 
of• euch business f r the oporat1on of the 
act , under sueh e1rcUlD8tancee, .f1Dde no 
baa1a 1n tact upon n1ch he may be reaaonabl'J 
placed in o different elaea1t1cat1on tram the 
general elas of t hoRe en s ed 1n the 
aoll1ng or tangible poreonal property at 
retail created by tho act . l o te of the 
claa to whteb t he act applie , ju~t ea a 
druge;iat who compo do and produces tho 
proprie tary romod1ec h1eb ho ~llo at 
rot a11 i 1n tb t cloea , CUld eo tar aa the 
act a t tempts t o oxolude htm rrom ita 
prov1atone it 1e r.ot un1ror.m in i t a 
a ppl1eat1an to tho elaao an • 1lcb tt operateo 
and cannot be auatainoci . • 

Th1 opinion 1 1llnmSnat1ng hon c onsidered w1 th 
reference to Bou e ~111 no. s. 

:,ectlon 3 1 Article X o f the Conet1tut1on of' the 
~toto of 1eaour1 provtdeoa 

"Tux • 7 t~ levied und eolloetod tor 
pu blic purpos n only . • ey ehall be 
uniform upon tho nam elaa of mbjeeta 
w1th1n tho terrttorlcl l l mit o of the 
authority l evying tho tax. and all taxes 
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nhall be l evied and collected by s eral 
la o.• 

ct1on 1 or tbo 14th hm ndm n t to tbo Federal Conat1• 
t ut1on provide c 

" 11 pereone l rn or nat~ralized 1n the 
Un!te4 Statoo nd subject to the jurl•· 
d iction theroof aro cl t 1zona of the Un1tod 
State• and or the Stato \Vb rein thq re ide. 
o State all ke or enforce any 1 w 1ch 

aholl abridge the privll ogeo or !mmun1t1ee 
of o1t1zeaa or the Un1tod State , nor cnall 
GllJ' .. tate deprive any poraon of lite , lib rty 
or pro ort y ~lthout due proceee o~ la , nor 
dony to anr perDon wl~in ita jur!ediotion 
ti~ equal protection of tb~ l .. a . ~ 

In ~s cneo of City ~r t, urora v . cOcnnon 138 Mo. sa, 
1 . c . •9, tho ... upr Court, 1n conetru1ns certain ord1n aces lth 
ret'eronce to f ee . 3 , ttcle X or t1le 1aaour1 Conot tutton, aida 

" In tbl laet ca e 1t no atdz • be ly 
prohtb1t1on of t he c ctlon belnt dlecussed 
1 t t which forb14e inequal1ty, tavorlt1..m, 
to be exercl od 1n tmpo~1D t axoa upon the 
eame c l aae ot ~bjecte . So lo ao tbia 
1 not clano • tho eon t1 tut ton 1 e not 1n.fr1nged, 
nor tbe rul ea of uniformity and equal'tJ' 
vlolotod . Cool&1 on 'l'a:x. (2d Ed . ) 170 and 
171, and notea.' .: That • the roqutr e• 
. nt ot equality and uniformity dooa not 
preclude the 41 vial on of thin tuable into 
el aeaoa , end tha 1 1t10D or taxea , whlch 
wh1le bearing equall7 upon the ~t't'erent 
~mbor ot oach elaso, r unequally ~pon 

tho olaaeee 1n tho a ggregate ,' an\.l t .. ..at 
•a l eG1elat1ve dt•ialan of th1o sort can not 
be interfered W1 th bJ the courttJ , • are 
general r ul es reco l ced evor.ywh ro. 25 
and • noy . or w, p . 62, and caa e cltod 
1n not oa 1 nd 2 . 

' o t ix arbitrar117 a spocit 1e tax tor all 
11c n would be croo ly unequal and tar 
trom uniform Tho requ1el t a o r the 
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constitution may be carr ied out b y a uni
form ta& on l i e nnes t o pe rsons follow~g 
tho same p~rau it, under t ho same cond1tt ono 
ond c1r cum8 ancee ; a difference therein will 
Justify a discr1m1nation i n the t ax.• 
Slau ~ter' s ease ~ 13 Grat . loc . c1t . 776 . 
•A liconoe t ax ought to be proportioned as 
nearly as practicabl e t o the value or the 
privil oge .• Oul d & Carrington v . City of 
lUchmond 23 Urat. 472 . n 

In t he case of Smith v . Calhoon 283 a. s . 553 ~ 75 L. Fd . 
1264 , the Supr eme Court of the United States recently l~d before it 
a case involving the f ollowing statut e : 

u ,. -ll·~ * eo . l . ( h ) . The t erm •auto trans
portation eompany ' when used in t bis act 
means every corporation or person, their 
lessees, trus tees or receiver s , owning, 
control11n~ , operating or managing any 
motor-propelled vehicl e not usually oper-
a ted on or over rails , used in the buei-
noso ot transporting persons or pr operty 
f or compensation or na a c~on carrier 
over any public h1:'hway in this state 
between f ixed t ermini or over a re~ar 
route; Provided, That th! term •auto trans• 
portat1on compnPJ~ uacd-r:n-thi s act 8 all 
!l21 lncluc.e cor .,oratroiin"Orpereons"""inrnged 
oxclus1volJ ~ ~ trans portation or Children 
to or t ram school, or iny transportation ~ 
.ill!!!!. eiiWtcd exclusiVe x .!!!. tho transporting 
i6r!cul 'ural, hortic~ltural , da1~, or other 
farm pr oducts and trooh and ealt 1ahlaDd 
Oi'Ster~ .!!!£! shrlmp from the j?Ol'iit of product t on 
to the assembling orailipo1n noint en route 
to pr!'.miry market 'O"r to motor VGI'liclt:~ a used 
exclusively in t r ansporting or delivering 
dai ry products or any t ransportation c ompany 
enga ged in operating taxicabs , or hotel buaooo 
rrom a depot to a hotel 1n the name t own or 
city. " 

The t upreme Court held: 

"'!{.*'.:But the constituti onal ~aranty ot equal 
protection or the laws 1o i nterpos ed against 
diacri~nat1ona that are entirely a r bitrary. " 
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t 1n o t.abllehtng .. ell r e tlon tb re 
doos not appa r to be tho eli tost Ju t1f1cn• 
tton ror a d15tlnct1on t etwo n those 
.mo Carr'J t or biro r ar:: produeta • or mtlk or 
butter , or fl b or o;yot ra, em tho who 
em .. -.."1 ror biro br or eu r , or teo. or 
eotroo, or grocer left ln genoro.l, or otbv 
uao.ful c 1tlee. So f'ar:- a.e tbe atatute 

a de lgn to oaEegu th pu~lle 1 th 
" peot to the uee ot the b.1 •r , we t hlDJr 
that the dt er nat1an it eta between the 
prtvate eor~lor~ whtcb aro r l!aved o1 the 
noeaaalty of obtatft1ng cert1rteateo and glvtnz 
eoeur1 t,- • and a. curler • b a t he a ppell ant, 
wa molly arb! trarJ aDS eonst1 utod a v1 ol • 
tlon or appellant' • eon t1tut1c~ rt ht. 
•. ucb a olo.eo ttoa.ttcn to not o.sod 1U1Jtb1ng 
hav!n , r 1 t1on t o the purpoa.o tor 1ch 1 t 
t " mcde . ' i! 

!louse .a1 l No . 5 p·urport to l ovr a tax "upon 11 
p~reon~ o age4 t bG 1non or eelllna tang1blo per ona-r-pro 
r·ty at rotall 1n tb1 etato i) '' . how Yor, unde r s etton 1 , 

p r ons uctvally eelll tangible r o 1 proporty nt retnll. not 
for uDe or consumpttoa, but tor roonle aro e:emp~ trona tbe pr 
vl 1ona of tlw act. 'fh1 e zcopt1on pravente ttw tax t tolng 
uo1fo~ 1n 1 t'e a pp1J'cat1on nd tn t bGre ·ore uneo.nat1tut o!lal . A 
"eale a t r tAtt• 1 a £ale at retat l t n a ll netaneee nd t he Legis• 
lature boe no .. r to declare t.y 1 1elat1ve f lat tb t not to 
a fact "hlch 1e un1v r l.ly know to be a .fact. 

"l.'no 1 ""1alaturo ha no pO'IIeP to. bf l agle• 
l at1ve c nt, deelore t not to b a 
fact hleb ev r, ons o 1a fact . thou b 
1 t 1DCY b8 &Ul o therwtee v 11a e t 4 
clare tb t tor th purpo, oe or the appl!e tl un 
ot tho act tbat leh ls P oo~i£ a faet 

1 be 0 eluded fraa ucb appl1catlon. " 

( " Inter v. ar1-ott, upi'Q) 

~ ctton 1 of !!oune Glll o. 5 tur th<tr rov1des s 
0 Tho 1aolatod or oeeontODUl oul or tong blo 
porsonol property at r csta11 by a p roon o 
doe t' not hol d J\lmo lf out ao o a .g!ng 1n tbe 
buftino o o f sell!.nc .;-veh t n 1hlo rsonol 
propGZ'tJ t reto11 or twl by actuul pr ut::or 
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doe~ not con t utoe n g1ng in uch bls !De o . • 

pro.1ucer 

l or further det1n1t n • e~ a 

11 on v. Jorael, 125 • E. Bl9J 

or gemr
ro4uct•1 

1n o ert1cl 

l: oa3-*Hu Co . • 1 d r r 1 2Qt1 1!. l50J 
Klepp.r v. Cartor , 266 f> . 70 . 

laok of un!form1t~ 
Co~rt of Illln ot 

i t 1 tru t t th 
:uot 

"n 1 ln tbo bu:tne c of ell!og 
tan 1ble p r onol pro rtf t rotoll 
n add1 1 .. o the buctne e of producing, 

and exel CD of h buetno ~ from tJ 
op rat1on or ot , or ueb e1rcum-

tanee•• t1od no aete Sn f act n wb1eb 
he 1 be r asonobly plac 1n a dltfor t 
cla e1t1c t t f~ t~ se ral elae of 
t :a 1n tho ttelllng or tan ble 
~rno 1 proper~ at r.tall cr t bJ 
the act. He l e ot the clc e to wb1cb the 
aot ppltoo , ju•t an o - ot ho eam 
end produe o th proprl tary r d ea 

flatly 
tn be oa a 
Illlno1• 

, nvrth..
\f the 
Court a 
poet to 
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he aells nt retail 1s 1n tbnt cla o, and 
ao tar as the net attempts to exclude h lm 
from ita orov1Rlon , it 1 not uniform 
1n 1 ta a pplication to the elaae on h1ch 
1 t operates and cannot be suata1ned. " 

( inter v . rett, s upra) 

In order to tully un deratand t he ett'ect ot tho above 
excopt1on, let us c onsider the tollowing hypothetical caae : An 
o11 campnnJ o~1ng 1ts o~ oil wolln, produces o11 and re£1nen 1t 
in 1ts own retinorie • Tho go ollne rodue .. 1a then eol d f rom 
ft.l11ng stations own84 and operated b7 the oil cOMpany . Under 
fl ou o 8111 o . 5, there eou1 be no aalea tax iapo:»ed on the otl 
c~. 1t being the actual pr oducer of th~ gaoollne. owev r , 
an 1~ependent t1111ng station. oell1ng ~· e gaaollne , ould 
be aubjoct to the aalee tax becauee it d!cl not ln i'act produc,.t 
the nn oltne. Tbe et ect, or course , ls to penalize t hone who 
nrG uneble to produce ~nd al o eell . 

VI . 

It the provi sion of an aet are ao mutuaJ.l7 11eonnoeted 
w1 tll and dependent on each other, a cond1 t1 ttono • eona1derat1 
or eompensationo for eo.ch oth r , aa to warrant t~ t>ellef thnt the 
leg1ola ture intended them a 11 wl.ole , and 1f all could not be 
carried into etf ct the leg1al•ture would not paaa the residue 
independently , then , 1£ acme parte are unconat1tutiODQl, all the 
provisions wh1eh re thue dependent, cond1t1cnal or eonnoetod 
must tall 1th them. " 1 Cooley'• Con t. Lim. f8tb d . ) pp . 362, 
363 . 

The effect or our conelua1on in Section IV of t e 
opinion 1e to hold unconat1tut1on 1 ~ect1on 2 ot House Blll No. 5 
for t ho roa on that the section attempts to l 3VJ a tax not uniform 
in its operation. If, therefore , ceet1on 2 be hold uncon~t1• 
tut1onal, the tax 1 tsolf would \Je el1m1natod and there \10uld be 
noth.l ng r 1n1n e.zcopt regul tiona rcspectlng a vo d tax. 
This que t1on as bef ore tbe cour t 1n t ho cano or -.in ter v . rrett , 

upt'tl , . The court after re.ferring to the void provl lone ot the 
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oct , 1nelud1ng t he exemption ot' f orm pr·oduce , slllda 

Ai'PROVEDt 

0 Re olving all doubtn tn f avor o f" t he 
validity oi' tho act l n q'-le t1on, ye t , 
wlth the el1m1nnt1on& s tate , tt is 
not tho aet the Conero.l P. asGmbly po.aaed 
or 1ntonded t o pae. , and honce th& act 
under rav19w, whole and entire, le 
void. " 

• 

P~enpectf'ully subml tte~t, 

Gir .. D ... h 1\S:b 
saistant Attomey G•noral, 

~ u . HOFf , Jr. 
istant Attorney Genoral , 

HARRY G. 'ALTM R, Jr. 
A£e1atcnt Attorn&y neral , 


