
SALARIES AND FEES : 
CIRCUIT CL.B;RKS: 

Salary of the Clerk of the CircuJf Court 
of Jackson County is fixed by Sec ion 
11820 , R. S. Missouri 1929 . 

J anuary 4 , 1940 

Fi LED 
r,:r. Maurice H. Hinger 
Acting Prosecuting Attor ney 
Jackson County 
Kansas Ci ty, Miss ouri 

De e.r Sir: 

r 
This is in repl y to your letter of Decembe1 2~, 

1939, in which you request an additional opinion from 
t h is depart ment on the question of the salary of t he 
Clerk of t he Circui t Cour t of Jackson County, Mi ~souri. 
In your request you refer to our opinion dated September 
1 6 , 1939, on t his same subje ct matter l'Jr i t , en t o Ltr . 
Wi lliam Goo~~an, Assistant Attorney Gener a l , by the 
writer of this opinion. 

For your r eason for t he additional request 
you call our at t en tion to t he salary act of county 
officer s in counties of 350, 000 to 750 , 000 as amende~, 
Law s of Mi s souri , 1 935 , pages 346 and 347, and particular
l y call our attention to Section 2 of t he Act which pro
vides that all acts or parts of acts in confl i ct with 
the Act of 1935 are repealed. 

As stated in our opinion of September 1 6 , 1939, 
we found t hat statutes appl icable to s alaries of co~y 
officers have been changed and amended and as a re sul ,t 
t hereof, on account of confli cts i n t h e statutes , it ~s 
diff icult to determine j ust what statute applies in s ome 
case s . We think t he above statement is parti cularly 
applicable to t he sa~aries of clerks of circuit co ur ts 
in this state . 

It will be noted tha t t he Act of 1 935, page 
347 , is an amendatory act of the Act of 1tlssour i f ound 
in Laws of J.ti SO\; ri, 1933 at pages 373 and 374 . Fr om 
Se ct i on 1 of t he 1935 Act it will be no ~ ed that t h e 
purpose of t hat amendment was to amend t he gene1·al 
salary act as it applied to the salary of t~e county 
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counselor and change it to Six Thou sand Dollars per 
annum instead of Three Thousand Doll ars per annum. 
This s eems to have been t he only chan&e wn ich was made 
in the s eneral salary act as it applie s to the county 
offi cers t neroin named . You call our attention t o 
Section 2 of t r e 1935 Act wh ch provides, ''t hat all acts 
or parts of acts in conflict t t.erewith are her eby re
pealed . " ~.e enther f rom your reference t o t his particular 
section that you take the view that if t here is any BiCt 
in conf lict with said Section 11833 1 t hen t hat act ia 
repeal ed. Section 11B201 ~ . r . Itl ~s ur i 19291 provides 
as f ollows : 

"In all counti es and cities not 
within t :e limit s of a county 
havino a po: ul ation of thee 
hundred t housand inhabitants or 
more , or such as may her•. aft er 
have t r r ee hundred thousand 
inhabit ants or more , the clerk 
of t he circuit cour·t of such 
county or city may r et ain, out 
of the fees rece ived by him as 
such clerk, an amount not ex ce ed
ino the sum o! five thousand dol 
l ars p r annum for his services 
as su ch cl erk. " 

We find in the case of State of Missouri ex rel . 
Baker, At t orney- General , v. I'iala, 47 Mo . 310, a t 320, 
where such a provision as Section 2, supra, was con
sider ed by t he Supre:ne Court and also Where t J:J.e qu, stion 
of whether a sta t ute was repealed by implication. In 
that c~se the court said : 

" •. epeals by im_~llcation are not 
favored . The rul e in t his State 
may be r egarded as settl ed t hat a 
general statuto, al though incon
sistent v11 th t ho provisions of a 
prior l ocal l al"t , will not repeal 
t l e latter unl e s s there is some
thi.~ in the general l aw, or in 
the co~rse of l egisl ation upon 
its subject- matter , t het makes it 
manifest t hat the Legisla ture 
conteml,l ated anC: intended a r epeal . 
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* * * * * * * * * * * * * * * 
"But t he act of r~arch, 1870, con
tained an af' J.' irmati ve repeal inG 
section in t . cso words & ' All 
acts and parts of acts in confli ct 
with t _.is act are h ereby repealed.' 
Do t hese words spend their force 
upon inconsistent general l aws? 
or do they, in one breath, sweep 
away all conflictin& l ocal l egis 
lation as wel l? I t wottl d be 
dangerous , t o s ay tho least of it , 
to hold the affi rmative or t he l at
ter proposition in a &tate where 
special legisl&tion has abounded 
as it has in t l'ie State of l.lissouri . 
The repeal ing clause must be con
strued in connection with t he whole 
act , anc with reference to tho 
intention of t.le Legislature 1n en
actinu it . ~c same rule of oor
struction is to be applied to it 
that is applied to t he ~in body 
of t re e ~t . The word ' repealed ' 
is not necessarily to be taken in 
its most sweeping end absolute sense. 
In .ex v. Ro0 ers , Lord ~llenboroubh 
says : ·~his word i s not to be taken 
in an absolute , if it appoar upon the 
whole net to be used in a limited 
sense.' {10 Last , 573; and see 
~anndon v. Anderson, 1 . T. R. 723; 
3ed8~ · Stat . and Const . Law, 129.) 
The whole act , t hen, is to be con
sulted to determine t . e proper con
struction to ~e pl aced upon tne 
repenlin~ clause , however compre
hensive the terms may be in which 
that clause is phrased. This is a 
doctrine of co~on sense as ·ell 
as o~ t _.e l aw . " 

As stated in tho Fial a case , supra, it woul d be 
dangercus to say t he l east of it , to hold that ouch a 
repealin& cl ause in one breath woul d sweep away all 

• 
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confli ctinb l ocal leglslation, espocially wher e t hene 
is so much special legislation in this state on diff~r
ent subjects . In paragraph three of t he syllabus to 
the Fial a case it is said t l.nt such a repeal~ clau~e 
in terms repeals a cts and parts of ects in ccnfl1 t 
with it , refers only to Leneral :ncons1stent laws . 
So if the 1935 Act i s a general section on salaries of 
county officer s , then it woul d only repeal Lcncral ndts 
which are in conflict wit h it followin~ t he rule an
nounced in the :iu~a case. Therefore , .c do net t h irik 
thrt Section 2 of t ho 1935 /c~v uould be per t inent to 
t he question ho~e or have any effect upon Section 11820 
i f said Section 11820 is a s pecial act perteining to 
salaries of cl erks of t he circuit courts in countie s 
of 300. 000 or over . In tho case of S· nt e ex rel . 
McDowell , Inc., v . Smith, 334 Mo . 653 , the court had 
under consideration the county bud ... et l al'l and t r.o 
State Highway Ac t. The question t here invol ved we.s 
whether the State Hi&~way /ct and the officials a ct 
ing under that act were at&bj ect t c t :.c provisions of 
the county budget act when purchases for supLl ies were 
made by the State Hi ghway Derartment . In that case 
the court held t tat t he highway act was a special act 
and t hat the purchasing agent a ct was a general act . 
At 1 . c. 669 the court , in referring to the hiehway 
act, sa: d: 

"* ~· ·::- * The aot ia a special law; 
a complet e , well- rounded harmonious 
whole , r elat1nw t o a sinole homo
geneous enterprise t hat was desibned 
by t he p~ople and furthered b: the 
Le&1alo.tur e to ' get Mis s ouri out of 
the mud . ' Notwithotandinh t his well
desi6ned , practical and compl e t e 
scheme , with its ct.lecks and balances , 
in t h e form of audit supplemented 
w1 th reports r equi ed to be r. .e. de t o 
t he Governor and to t he LeGislature, 
did t he General Assembl y intend or 
undertake by the Pur ci.asing Agent 
Act to interfere wit h and suppl ant 
that sCheme in the matter of pur
chases of r oad mater ial i Or h1Lhway 
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construction , by req~iring su ch pur
chases, and t heir inci dents, to 
conform to and be governed b3 this 
later act, ,·rhich is a general statute? 
To this question , the l ast to be 
determined , '· e now a dc.ress ourselves. 

0 The Pu1chasing Agent Act discloses 
on i t s face that it was intended to 
apply to some extent to the State 
Hi chway Co~~ sion , as the commiss. on 
is s pecifically mentione~ in t t e pro
vision which requi res t hat one of ita 
members in conjunction with repre
sentatives of other desi gnated depart
ments and i nstitutions oct with the 
sta te purchasing agent in t he adoption 
and promul gation of certai n standards 
relati ve t o suppl ies . Also , the com
~ssion is referred to by necessary 
impl ication else~here in the act. 
Granting thot ; \e ar e in t h is proceed
ing concerned with only the eff ect 
of t he act wi t h respect t o its 
operation vel non upon the purchases 
by tLe commi ss ion of materials for 
use in r oad construction, as onl y 
such are involved in t h e claim l n 
suit ." 

The court, in stating appl icabl e and controlling 
subsidiary rul~ s of i n terpretation of general and s pecial 
statutes , saidz 

"' It i s the establish· d rule of con
struction t hct t he law doe s net t avor 
repeal by i mplication but t hat where 
t here are two or more provisions re
l ating to t he same subj ect matter t hey 
n:nlst , i f possi' ... le, be construed so a s 
t o main t a in t he integrity of both~ 
It is also a rule t hr t where two 
statutes treat o t ne same subject 
ma ~ er, one being speci al and t he 
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ot her general , unless t hey are 
i r r econci l abl y inconsistent , the 
latter, although l ater in date , will 
not be hel d t o have repeal ed the 
former , but t he special act will 

· pr evail in its appl ication to t he 
sub ject matter as far as coming with
in its parti cular provi s i ons.• 
(1 Lewis- Sutherland Stat . Const . 
(2 ~d . ), sec . 274, pp . 537-539. 
See , also, State ex r el . Rutledge 
v. School Bocrd , 131 Mo . 505, 516 , 
33 s. W. 3 ; Manker v . Faulhaber, 
94 Mo. 430, 440, 6 S . W. 372 .} 

n 'In many of t ho cases jus t cited 
{under t he pas sage quoted, supra} 
t here was a general repeal of all 
i nconsis tent acts and parts of acts. 
As a general rule t he insertion of 
t his gen~ral r epealing clause does 
not add anything t o t he e~fect of 
the gener al act t o repeal l ocal or 
s pe cial laws. • {Lewis- Sut herl and, 
supra, p . 529 . ) 

"The sat1e t ext states in Section 
275 s ' The gener al l aw can have 
full ef f ect beyond the scope of 
t he special l aw, and b~ allowi ng 
t he latter t o operate accordi ng 
to its speci al a1n1, t Le two acts 
can stand together . Unles s t here 
is a pl ain indi cation of an intent 
t hnt t ho general shall repeal the 
other, it will con tinue to have ef
fect , and t he general words witr 
whiCh i t conflicts wi l l be restrained 
and modified accordingl y .' " 

Following the rules announced in the Smith ease , 
supra, then unloss the Act of 1 935, p3.ge 347, shows a1 
clear i ntention t o r epeal said Section 11820 if i t is 
a special statute, t hen said Secti on 11820 will contibue 
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t o have effe ct and the general words in t h e 1935 Act 1 

with whi ch it conf'licts will be restrained and modified 
accor dingly. 

Section 11833 of the 1935 Act , pages 346 and 
347, provides as follows : 

nsalaries of officers 1n certain 
counties . - - on and after January 
1 , 1933 , t he following salar ies 
shall be paid t he hereinafter 
named offi cers of all count ies 
in this state which now contai n 
or may hereafter contain a popu
lation of t hree hundred f i f t y 
thousand and l ess t han seven 
hu.ndred fif t y t housand, viz: 
Sheriff , five t housand dollars; 
collector of revenue , four 
t housand dollars; treasurer, 
four t hou and dollars; county 
counselor, not exceedinb six 
t housand dollars; pr osecuting 
attorney, five thou~and dollars; 
recorder of deeds , t hree t housand 
dollars; clerk of county court , 
three thou""and dollar s; cl erk 
of cir cui t cour t , three thousand 
dollars ; coroner , t hree thou ~ and 
dollars ; assessor , three t housand 
dollars; county surveyor and bridge 
commissioner, t hree t housand dol -
lars . Such salaries to be paid in 
monthly inst allments on the first 
day of each month: Provided , ho~-
ever, that t h e s alary of the county 
surveyor or br i dge co~1ssioner, and 
the salary of t he prosecu ing attorney 
in counties having a population of two 
hundred thousand inhabitants and l ess 
t han t hree hundred t houzand 1nh~bitant a1 
shall be three t hou sand doll ar s and 
flve t housand doll ars, respectivel y , 
per annum, payable in equal monthly 
installments on the ~irst day of e ach 
month. tt 
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By a comparison of Sections 11820 and 11853 , 
supr a , it will be s e . n t hot both sect ions include t he 
salary of t he clerk of t he circuit court in count ies 
of 350 , 000 to 750,000 . 

I rom the r ul e s announced above , t: .. e qu c:- s tion of 
whether or not said Se ction 11820 is repealed by impl~
cation by t ho provi sions of Se ction 11833, woul~ depe~d 
upon whether said Section 1 18 33 is a ~eneral salary aet 
appl i cabl e to all county off icers t her e in named and 
whet her said s ecti on 11820 is a special salary act 
applicabl e to t he sal ary of t he clerk of t he circuit 
court in counties of 300, 000 or over. I n order to 
determine thi s qu sti on, we think it is ne cessar y t o 
review t he scl a r y legislation of county o:ficers and 
circuit clerks f!'om t he t ime that t..1.e l awmakers had 
such offi cers and t heir salaries under cons i deration. 
As stated above , the purpose of the amendment of t ne 
salary Section 11833 in 1935 was to chanse t he salary 
of t he county counselor and carry the ot her benoral 
provisions of t 1 e old act with i t. 

In 1933 at pa~e 3?3 6 the &ener al sal ary act 
of 1931, page 323, was repealed an.. reenacted . In 
the 1 933 Act the treasurer and county counselor \';ere 
added and the marshal was omitt ed so t ht t s ems to 
have been the pur pose o£ the repeal und reenact ment 
of t he general salary act in 1933 . 

Then goi ng back to 1931 , Laws of Mis souri 
1931 , page 323, which was t o r epeal Section 11835, 
R. s . tli Ls '·uri 19291 it will 1..e seen that t he purpose 
of t hi s amendment was to ~ange t he brackets as to 
t he population of counties to whi ch t his Len~ rel act 
apf lied so t h a t it woul d include countie s of a por u
lation f J..·om 350, 000 to 750,000 . It will be noted 
tha t none of t hese cl1anges in s aid Section 11853 , 
R. s . l.!i s ouri 1929 , referred in any manner to sai d 
Section 11820. 

Se ction 11833 was orib1nally enacted in 1893 , 
Laws of Missouri , 1893, page 168 . In ti~e original act 



Mr. Maur i ce H. W ·.nger (9 ) Januar y 4 , 1940 

var ious county offi cer s and t hei r sal ar ies wc_·e incl~ded 
including tho offi ce of t ne clerk 01 t he ci r cul co~rt . 
The counties t o whi ch t h i s a ct was originally int ended 
t o appl y were t hose which contained a population of 
l c O, OOO and l e ss t han 300, 000 . 

In 1901, Laws of l.fi asouri , 1901 at page 175, 
t h i s act uas amended so t h c. t i t applied to o .... f i cers 
t herein named in countie s containing a popul ation of 
15o , ooo and le a ~ t han ~oo ,ooo . 

In 1907 t his act was amended so t hEt it a1:-pliod 
to of{'icers theroi n nc.med i n count! s of 150, 000 and 
less t han 500, 0CO . Said Se cti on 11833, 1. . S. r.li s ouri 
1929, as origi nal ly passed in 1895 and as amended down 
to t his t i me has not a t arty t ime referJed to sai d Sec
tion 11820 , supra. 

\1e will now r evi eu t ze history of s aiC. Section 
11820, R. S. Mi ssour i 1929 . It s e ems t 1 at t his law 
was origi nally pass ed in 1877 , Laws of Mi~ souri 1877 
at page 255. Section 1 of t t ... a Act i s as f ollows : 

"Se ction 1 . That in all counti e s 
(and cities not wi~ in t. e lin~ts 
of a county ) having a populat ion 
of t r e e hundred t hous and inhabi t 
ants or more , t rc cler k of t~ e 
cir cuit cour·t of su ch count y or 
ci t y may retain, out of t e fees 
received by hi m as such cl erk, 
an amount not ex ceedinu t ho sum 
of f i ve t hou and doll~rs per 
nnnu~ f or hi s services as such 
clerk. n 

In t h e revision of 1879, R. s . Mi ssouri 1879, 
Section 5632 , t he foresoi~ section, w i Ch i s appli cable 
t o t . e circu~t clerks in counti e s of 100,000 or mor e , 
was combi ned wit h a sect ion ~- ich i s appl icabl e t o 
cler k s of col r ts having crimi nal jurisdiction . That 
part of sa id Sect i on 5632 of 1879 , wi~ich is appli cabl~ 
t o clerks of cr i minal court s , i s now Section 11821, 
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R. s . Missouri 1929 with s ome c: ... ange.s . 

In 1887 t he General Assembl y , in Laws of I-:is
souri , 1887, page 192, reenacted t1.~.e provisions of 
t he circuit clerk act in counties of 500, 000 or more 
and the act, as amended, included t he same provisions 
as said Section 11820, -· • S. l'U~souri 1929 now contai~ . 
This act also requi red the cir cui t cl erk and cr imlnelr· 
clerk to make a ret urn and report of t heir fees to 
the county t reasurer. The Act, as so emended, was 
carried into t he revision of 1889 as Sect ion 5015, R. 
S. Missouri 1889 . 

In 1895, Laws of l~Bsouri , 1895 at page 178, 
this circuit clerk and criminal cl erk act was again 
before t he General Assembl y and it was amended and 
reenacted carryi ng forward t he same provisions as to 
the cireui t clerk which were cont ained and are now 
contained in said Section 11820 , R. s. Missouri 1929 . 

The said circuit clerk act, as amended, was 
p1eced in t he revision of 1899 at Sect i on 3271. In 
1905 , Laws of Missouri , 1905, page 154, t he General 
Assembl y again h ad t he l aw pertaininL to clerks of 
circuit court s in counties of 300, 000 or mor e before 
it and reenacted the law VIhich wa~ then in exis tence 
as it applied to t e circult clerk~ and t hat same pro• 
vision of t he l aw i s now in Section 11820, R. s. M1s
souri 1929. This Act of 1895• refer red to above , was 
carried into t he revision of 1909 as Laws of !1!1~sour1 , 
1909 , Section 10727 . 

In 1911 this act was again before t he lawmaker~ , 
Laws of Missouri , 1911• page 3861 and by t :e.t t.ct t he 
law, as it pertained to circuit clerks and criminal 
clerks in counties of 300, 000 or over, was separated. 
The pr ovisions of Section 11820, h. s. Missouri 1929, 
were plac d in Section 10727 of Laws of Hiss,..uri, l 9ltl. 
at paf::e 386, and the provisions of what is now Section 
11821, R. s. Miss ouri 1929• were pl aced in Section 
10727a of the Act of 1911, page 386 . Th1s is tho 
firs t time t h£ t we find where t he t ct pertaining to 
salaries of circuit clerks and crimina~ cl erks in 
counties of 300, 000 or over was s eparated. 
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The Act of 1911, supra , wa s carr i ed into t he 
revi sion of 1919, Sect ion 11028, in the s amo language 
that Section 11820, R. S . ~issouri 1929, now appears • 

.. e are fur·t her fortifi .,d in our vi et' s that t he 
provisions of Section 11833 of Laus of Ui s~ ouri, 1935, 
at page 347, are intended to b~ general and not appl y 
t o sal aries of cl erks of circuit cour ts in counties 
of 300, 000 or over f or t he r eas on t hat in 1907 , Laws 
of Ui s s our i , 1907 , page 420 , t hi s general salary a ct 
was amended t o incl ude countie s containin& a povul ation 
from 150, COO to 500, 000 . Then the Legislature c~e 
alo~ i n 1911 and at t h2t t~e h ad under cons i derat ion 
t he provisions of Se ct ion 11820 which onl y applied to 
the salaries of circuit cl orks in counti e s of 300, 000 
or over and reenacted that l esislation i n i t s act of 
that year , Laws of Lli s s ouri , 1911, page 386 . V;e must 
assume t ha t the lawmakers took not ice of t he genural 
net of 1907 , pa0e 420 , supra , a s i t applied gen rall y 
t o county off icers, but when they enacted t he law of 
1911 , page ~86, wherein t hey separated t he law as it 
applied to cl erks of circuit court s and clerks of 
cr i minal courts in counties of 300,000 or over, in
tended that t hi s act be a special a ~t appl icable to 
such officers . 

It is our understandine t hat t he administ . ative 
officers of Jackson County have, f or many years, con~ 
s idered the provisions of said Section 11820 in r ull 
f orce anc effect and appl icable to the s al ar y of t he 
Cl erk of the Circuit Co~rt of Jacks on 0ounty, M~ ssouri . 
\.Ldl e t he courts are not bound- by t he construct ion 
placed on a sta tute by t he a~nistrativo officials, 
yet such a construction should be given soce con
s i deration. Thi s rule i s announced in 59 c. J . 1037, 
and in the cases of In r e G1aves , 30 s . h . (2d ) 149, 
154 ; State v . Fendorf, 296 S. U. 1. c . 789 ( 5 ) . 

Since 1911 when said Sect i on 11820 was repeal
ed and reenacted, Laws of Missouri 1911 , page 386 , t nere 
have been t hree revisions of t he stat utes of M1~sour1 , 
that is , 1919, 1929 and 1939, and i t is significant 
t hat t he l anmakers have seen f i t to carry said Sect ion 
11820 i nto t he Revi sed Statutes at each of t hese 

'\ 
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revisions and even since t he amendments to Section 
1..833, P . s . ll1esour1 1929 , which took pl ace in 1931, 
1933 and in 1935. The laTnnakers in 1939 apparentl y oon
sidered t ha t said Section 11820 had not been repealed 
by impli cation by s aid Section 11833 or any of its 
amendments t ... eroto . The fact that Section 11820, 
R. s . Mi s souri 1929 has been carried t h r ough t hese 
revision s e ss:ons stront;1y indicates that t h e l awmaketra 
have treated t his sect i on as a special act appl i cable 
to t ho sal aries of clerks of t he circuit courts in 
counties of 300, 000 or more , Pnd for t hat r eas on it 
has · e en brouc,ht forward as t~e law. 

~Tom a study of the history of t he l egislation 
pertaining to the off ice of clerk of tl~ e circuit court 
and the general salary statutes hereinbefore ref erred 
t o , we a r e satisfi ed t h ct Section 11820 is a special 
act pertain1Ilb t o t he salaries of cler·ks of eire· it 
courts in counties of 300, 000 or mor e and t hat the 
provisions of Section 11833, n. s . Missouri 1929, as 
amended by Laws of Mi ~souri, 1935 at page 347, is a 
general section pertainins to al .l county of fi cora, 
and that t he provisions of said Section 11820 have 
not been repealed by implication by saio Se ction 
118331 or any of t h e amendments to that section. 

CCNCLLSIOH . 

Fr om the foregoinc it is the opini on of t!~ is 
d&partment t h at the salary of t he Clerk of t he Circuit 
Court of Jackson County shoul d be determined and paid 
in ac cordance wi th the provisions of Section 11820 , 
R. S. Missouri 1929. 

Respectfully submitted, 

':'Y:~ r. . .JlJ- TON 
Al1 OV".uD: Assistant Attor ney General 

J. l!. . IJ.'AYLO •. 
(Acting ) Attorney General 

rrw.u : DA 
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