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FICTITI OUS NAME - Use or f i ctitious name as a violat i on 
ot criminal l aw. 

Hon. Conn '.11t hera , 
Proaoout1ns Attorney ot Cloy County, 
Liberty • Uo . 

Dear Sirs 

• 

' !/e hove your letter ot Febi'Uill"J' 2 , 183'1, 
requesting our opinion aup~lomantifts our opinion o 
Ho·• · J'omoa s. Rooney , r ormar proaecutins attorn')' or 
Cl ay County , ot J anuary 13 , 1837, rour letter being 
in t he tollowing temaz 

By lottor aeted January 13 , li37, you 
save an opinion i n answer to a r equoat by 
ltr . Rooney, dated ovembor 28 , 1136 , Mr . 
Roono7, who was rq pr edecessor 1n ottioe , 
ae appears by your op i nion 414 not intorm 
you ot ono t act which raiaea the moat quea­
tian as to whet hor or not t he mat ter men­
tioned in your o , inicn or ani d date oonat1- · 
tutes o Yi Jl ot 1on ot the oriminol atatut e , 
namely, t hat t he nalM "New Butler Cat'e" uos 
uae4 aa ooon aa t he purchaae wou macle tram 
J ohn Butler b y Cowl1ng a td as aoon ea this 
purchase wno mndo all signa anc literature , 
billa of tare , etc., boro imm dl at olr bene th 
the namo "rlew Bu'Llor Cate" t ho r da • 
Cowllns and Richner, pr o_p_r..,l-e"'"t-or-s" , 
ao that ell pubilibea materi a l and atgna abow­
od who l«lre ttotually J>roprietors ot the plooe , 
t heroby g1vtng direct notice 1n a ll auch places 
ot the true namos or t hn persona doing buaineas . 

I would opprooia te your advice oa to wbnthor 
or not t hia addit i onal taot varies the conclus i on 
~et out i n your Opinion or Znnuarr 13, 1937. • 

.te do not beline that it oaa be doubted that 
even unoor the auppla .. ntary tocta mont1one4 in 7our 
letter, t hat t here la a technica l viol ation ot R. s . 
·~ . 1921 . aoot1on 1•342 . Buaineaa ia ~elns tranaaoted 
and done in the name or " New Butler Oate• , and \~i• naae 
ia not the true naao ot the paraona 4o1nc the buaineaa , 
even thoueh their naaea appear on publlahed material 
and signa aa the proprletora. 'lhere is no exemption 
in the Act tor persona doing buaine•• under tiotltloua 
name beoeuae ot the t aot that the n ... a or 1ndivSduala 
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lion . conn r1 thera . ~ebruary 51 li37. 

aro noted aa proprietor• ot auoh bua1neaa. 

A~oat all ot the oaaea wbioh we haYe ezam1ne4 
deal1ns with the M1aaour1 statutes and t he atatutea ot 
otheT statea on th1a aubJoot lnvolYed o1Y11 auit• whore 
the detenae wea raised that the pla1ntttt waa oporatins 
undor a tiet1 t 1oua name ln Ylolatlon ot a statute. Tbe 
moat helpful M1aaour1 case la Ditzell Y. Shoeoratt , 8li 
Ho • .&pp. ft3e 1 274 s. w. 880 (1120) tro. whioh we QUOted 
in our opinion ot Zanuarr 131 li37. 

A repreaentat1Ye oaae from another Jurla41ot1on . is 
HaJea Y. ProYidenoe C1t1zena• Bank • Truat Co., 118 K7. 
1281 60 s . ''· 1028 (1927) in Yl11oh t he court, o,onatru1q 
a atatute almilar to the U1saouri atatutee un4ur oonaidor­
ation , aa14a 

"Tlle primary purpose ot the s tatutory pro­
Yielon waa to enable persona dealina with otJler 
persona under trade or aaaumed namea to know or 
be able to aacertaln tbe name or naaea ot tho 
persona ith wboa they were deoltng.• • • 
~tor all,the rundamen,al purpoao ot the 
onaotmaat was 'o enable one to identity t~ 
in4iY14ual who waa t he owner o f the 'bua1neaa 
with which ho propoaod to deal, to t he end 
that he might exercise hia Judgment in 4eter­
m!n1Qs \1bethor be waa 4eal1na with a rea-
pone 1b le peraca. • • • 

Th e 1a nothins inherently Yicioua tn 
4o!u buaineaa un4 r on aammed na.M. SUob 
manner ot 4o1ng bualnoaa waa lawful before 
t he statute was paoaed. The etatu•e doea not 
undertake to prohibit that mote ot 4olns 
buaineaa • but only aooks to resula te the -.amer 
1n wh1ob woh node ot bua inDaa lhoulC:S be oarr1e4 
on. The stat ute beins peual ln lta nature 
end in 4erQSat1on or the common law, lt shou ld 
not be conatru 4 ao aa to l nolude within ita 
pu~iew oanea whiob 4o not clearly oome within 
1t." 

It ueaara. Cowl1n& and Rlohner are t he ao1a 
pro pi" 1etora ot the New Butler Cafe • ao that no one 
exten4ina ere41t to .their bua1n••• oou14 be ala1e4 •• 
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Jl)n. Conn Withora lebruorr o, 1137. 

to t he 14entit7 ot ita ownora, thon lt may well ~e t hat 
the atatute waa not neoeuaary to g1Ye peraona cleallna 
with thea the proteot1on ot knowing with whom tbe7 were 
4ealing, but ainoe ~· l&Jl8'l88• ot t he a._tute ia ao · 
plain in requirlns re81atrat ioa or &DJ tiotit1oua name, 
we ltel1eYe that the atatute 1a belna Yiolnted wben t he 
proprietor• ot thia ~ualneaa tail to reslater the ~e 
under whioh \hoy are operatlQa. 

In oonolualon, it is our op inion that ant 
peraon eDSaaina 1n or tranaaotln8 '*117 bua1.neas i,n t hia 
state uncler a -name othe r thaa .tllo~·tru e name ot .wtb 
peraon, without r _eaiaterlq •• required bJ B. s. Yo . 
1129, aeotlon l.:M2•1<6M.J, i s plltJ ot a Jlia4euaDOr, 
and aa auoh aubJeot to proaaoution and tine or t.;priaon­
a.at , eYen t boush in oonneotion with auoh tlotitloua 
name the name ot the proprietor ot woh bualnua appeera 
on ptablUhe4 uterial and alpa, but ln our opinion 
it the n-• of all the proprieto•• ot auoh buaS.neaa 
appear l n all oaao• where auob tiot1tioua name 1a uaecl 
and 1n oonJunotlon therewith , t.hla t aot would doubtleaa 
make a oonYiotlon more cl1tt1eult , ancl 1t a ooDY1ot1on 
were ha4, would 4oubtleaa so tar toward Ddt1sat1na .tho 
tine or aentenoe . 

Al'.,. ROVEDa 

BDl'IARD H. IIII..LER, 
Aaaiatant Attorney Oen.ral. 

J. E. TAYLOR I 

(Acting) Attorney Qeneral. 


