
NEPOTISM: Where Board votes unanimously in favor 
of teacher, director who i s first 
cousin of teacher violates Section 13 
of Article XIV of t he Constitution of 
lHssouri. \; 

October 1 2 , 1933. FILED 
l.tr . B. c. "'1ilde, 
Argyle, ' issouri. I I ~ ;c ,. l. 

Dear Sir : 

~e ar e acknowledging rece ipt of your letter in which you 
inquire as follows : 

"At t he 1 ast school meeting I was elected scllool 
director for t ~1ree yee.rs. Later we organized and. 
ewployed the following teac~ers, Joseph a Sc~rader, 
Ida Brunnert and .Alice !:art: an. 

Since t ne la~t Suore~e Court 091n1on it ~~s brnu~~t 
out t hat ··i ss ida Brun~ert, ~o has been teac"ling 
in t h is distr ict !or t le lest twelve years, i s a 
first oousi~ to my wife. 

At t ne empl oyment of te!lcllers t '"tere VTas no d QidJ.DG 
vote c ~~ t- nor nus ·.er ft any agreement or c~ lu~ ion 
oe!or e t .ae meeting 7 in fact t :1ere was no votes Ct\~t, 
only all directors agreed t o hire Ui se 3run,,ert fo r 
aJ1(.; the.r year. r elat ionshi p ·~s t o 1:!.~1 l:nowle e ~10t 
even thought of . 

Accord:ng t o my understanding of t he op inion I t hink 
I c.'J1 e ntirely \11 thin the 1 aw a..e we all acted in rood 
faith t:nd rel ationsni n was not considered, all t .tree 
directors being satisfied, as Mi ss Brunnert has i ven 
good ser.i ce for t elve years or more. 

Ki ndl y l et me know by return mail, whether you t hink 
t hat 1 am rlght in ~oldin~ t he direotorsai~ as I 
t l1 ink I a.m . tla.1y the.nke . 

zectlon 13 of Article XIV of the Constitution of issour i 
proYides as follows : 

"Any publio of ficer or employe of t hie State or of 
any yolitioal subdivision t hereof who shall , ~· vi rtue 
o! said off ice or eoployment , nave t he right t o n~~e 
or ap oint any ueroon to render service to t he st~te 
~r to any political suodivision t~ereof , and wbo a~all 
name or appo i nt to such service any relat1ye within 
the f ourth degree, either by consanguinity or affin ity, 
shall thereby forfeit his or her office or employment.~ 

I I 

f 



Kr. B. c. ilde , - 2- Octobe~ 1 a , 1933. 

You stote t hat at Ghe l ast meeting of your Board of t hree 
members t~1at 1 t wn.o a{,r:reod anong t~e directors t o hire •i ar. 
Brunnert for &nother yea r, and t hat :·iss rrun ert i n a fir? t cousin 
'to your wife . 

In 2 G. J. 370 , it is ~aid, in ~iseL~ sing affinit y : 

*The corncc t:on formed by ~~ringe, ~1c~ ~l rco~ t be 
lruFIOb.r1d in the same degree of no"'!i nal "''l"Ol)inquity t o 
the rel , t ions of ~be wife c:.s t 'ltt in hich che hergelf 
s tands t oward them 1 aDO giTC8 t o the wife t he Sc ~e 
r ecipr ocal connec tion wtth the rel a t ion" o! th~ husbP..nd . " 

The degree of r elationshi p und~r ~ectlon 13 of Art i cle xtv 
we beli eve is to be deter mi ned ~i t~c a,~l ic~tion of the civil 
rul e . In 12 c. J . 311, tbe civil r ule is a.."l..."'lounc€d as - ollows : c.-

~~ t he civil law, the co~t~tion is f rom t he 
intestate UlJ to tie cotjmon :1ncesto:r of t'le· i nte:o-
tate , and th~ ~~rson ..-,:1o1e rel at ions hi D ie s o11ght 
after, and t '1.en down to th:l t pnrson, reo,,.o~ ing a 
degroe fo~ each nor son , bot h asce~dtng and descending. « 

;~der t he ?~plication of the civil rule, you r wife is related 
to her f irnt oous i~ by o~~8L~3U1, 1ty ~it ~ in t he f ouTth decree, ae 
pro'libited .:>y the c,)19titn t1on. S·loh being true, by :l.U'">liootl.On 
of t Je ru.1 e announced above as to "e.ff i n1 t y, 11 you are el ~ted b-y 
affinity t o your v ife ' s first cousin in t he sa"'j8 degree an she 
1s rel ated t o aer b y eon aangu1n1ty, ~nd ouch rel a t ionslip •ould 
be wi t hi n t1e fourt~ degree , as pr oh1o1t ed by the eo~stl~1 tion. 

You s tate t . at there w~~ ~o deciding vo te oaot and t hat tbl 
direc t or s unani;11ousl y agr eed t o eleot ~· is s BrtPl 1.ert. 1hen the t hree 
members of t he Soard , by t'1eir unc.nirn.ouo act.:.on, elected t s 
teacher, eac 1 of t ~eo exerc ised his right t o ffna e or ~~~o int" in 
faYor of ~at ~eecher . The ~uorere Court in t he case of Stete 
e% rel. v. nittle (not yet reoorted),in whic~ t hey ourted a direoto~ 
for voti!'..g in fav.:>:b of a related teacher, s aid : 

' Respondent also arsr.1es t hn.t the a.riend.::tcnt is only 
directed 8.£,ainot officials iJhO have Wl the r ight 
(po~r ) to ~poin t . 1e do 1ot t c ink so . The 0UeF
tion o~st be deteroined unon t he const1~ction of the 
~~endment . It is not so written t~erein. 1~c ~~cnd
roent is directed agai nst officials who shall have 
(at the t ime of the selection) the right to name or 
ap o i nt a purso~ t o office. 0! course, a 3oard act& 
t~ough its official .e bers, or a maj ori t y thereof . 
lf , a t the t ime of the select ion, a mc~ber has the 
right (power), wither by cast lng a deciding vote or 
otherwise, to naue oT ~npo int a person to office, and 
exercises s n1d right (uo er} in fa~r of a relative 



Mr. B. O. Wilde, October 12, 19~3. 

w1 thi n t ae prohibi t ed. degree, be .., lol3tes the a~··e,1d
r;lent . 11 

i"he SU!).reme Court says that if t:~e director -..ho hl'.G the r ight , 
either by c~sting a deeidin5 vote or Qthl'r~Ase, to name or ~:po 1n' 
a person to office and exercises t hat right 1n favor of a r3l r ti.e, 
he Yiola.tes the a..111encL:ent. :~en the t hree me-::b~rs, who mn.:=e up 
'h• ent ire Board , vote or consent to the el:ctl~n o! a te~~he r, 
eaoh member of the Board has exercised t~c right he ~ad to "~m~e 

~r apcoint 11 in favor of the .l."elative. fr;, bolieve t hat the 
~ Supreffie Court meant t~at whenever a a irector votes in f avor of a 
( relative with in the pr o.1ibited degree and 'ltlc!l rel ative i s elected 
~ to office, he violates the constitutional ~rovision. 

e oelie.e that t here i s a grea~ misunderstandin£ P~~nr t he 
directors as t o what is meant by a deciding vote or ot.er~ioe . 
!ake for examnle, a Soard consists of t~rce ree~bero and t~o are 
necessary to elect. As~~oe that direct or lo . 1 i s rel t ed to 
the teac1er and that dircctora T;os. ~ ~~d 3 ere ~o t. A~~e 
'bat director No. 2 votes first for the teacher e.nd director 'lo . 3 
•otes ~ainst her. Then , if director no. 1 votes f or t h(" T'elated 
teacher such director certa i nly has oast a deoidin~ vote for her 
election e.nd has violated the const 1 tut ion . -:o...-ever, aRrume t hat 
the order of voting 9:~r. sue'& t~at directoT' lio~ l votec : i rs t 
and voted in f PVor of his rel at 1 ve ; t hat dirE=tctor no . 2 voted 
against t he relative and t ll.n. t director No . 3 , t"ho voted 1 as t, 
Yoted with director ~o . i, thereby electinG thE t eacher t o off ice . 
In bot h i nstances director \o . 1 e~urcised all the rig~ t 1 e ~~d 
to nace or anuoint in fa~~r of t he rel~tiv~ . If ]t be a~ic th~ t 
in the f i rst-lnat '\nce C.ireotor :o. 1 viola.teu ti1e Consti ~, . tion 
because he Tot ec;. last and 1.'1 the s eoont;. el.a.:nul e did not viol t e 
the Consti 'tution ec~se he ;ruted : irat , then het.lt~r or no4. th e 
Constitut i on was v~olated yould depe..1d upon the order in Yi ich 
the directors voted. We do not believe· that the oonstj tutional 
pr oYision is t o Q~ nul lifi ed 0y the dl rectorG a~opting nny ?~rti
cular .,,.t _o d ol>r~rvotlug , or by jug.CJ..i:l.S t ·1eir vot es . •e bcJ i eve C 

( the Conat1tut~on "lleans , as ~ntf<r~reted by the Supl'ei::e Court, tho.t ? 
whene• er a.ny di rector exero1ses nia r ignt to n-,me o::.- appoint n. 
teaeher in f avor of a relative it 'lin t he pro ib!. t ed der;rce, !1e 

) 
has viol~ted tne constitutional ~end~e~t . 

/ According t o ·the faots otat ed in your letter, tno Beard 
unanimously, witnou~ a dis senting vote, selected t e rel a ted teacher. 
I t is not necesaary to a violation of t h is ame~~ent that a for~at 
Yote, e lt "le r oral.ly or written , be t a: .. en . ,,hen the .;oar d unc::.n
lmously consented to he~ selection , t he Board unanimo~sly voted in 
her favor. ery aembe r of the Boar d, ·under sue~ c ircusstc ~ces, 
.ust legally be deemed to have cast his vote in favor of t~e 
teacher and to have exercised his right to 'n~e or ap"~i~t~ in 
f a•or of the teacher so sel ected~ The Qllest1on of good ffli th 
doee not enter into th1B proposition. The test is not hethe~ the 
direoto~ voted for the relative with any particular 1nte~t1on; the 
test is whether or not he exercised hie right to •name or ap~o 1nt6 



.,... B. C. Wilde, Octobe~ 12 , 1933 • 

1n favor of the teacher. ~hen a direct ot doee exerc ise his right 
to "na.n1e or Rn!10int, • or votes i-r1 favor o£ a rel at ed toacher and 
aueh teaoi er is eleete~, then we believe that he has viol ated 
Sect ion 13 of Art icl.e X: IV. 

It PJ.a.y be, i n the info:roement of t nis provlsion of the 
Cons titu t ion, t llat te chers who heretofore have rendered service 
l oyally and efficientl y may be pr ohibit-ed from oont inu ing to 
teaoh i"l sc'1ools wher e their relatives are on t he 3oard. Its 
i nf o rce~ent 'tay also reRUl t i l'1 t he removal or re t irernent f:rom 
t he Board of "Jerobers who hnve rendered long ao.d eff ic i en t servi oe. 

· It i s out du ty , nonever, to construe th is amendment ne inter
preted by the Court and acoordi~ to the suirit ~nd inten tion 
of t he peo91e ~hen they adouted it. The inten tion of tne people 
was t hat directors of Boards should not exercis e t he ir rig~t to 
• ot e in favor of relative . lhen a director does so exercise 
hi s r i ght to vot e in favor of t ne related teacher and she is 
elected thereby, regardless of the good faith of either party 
the director has violated t he constitu t ional ? rovision. 

It i s t herefore t he opinion of t ~ is department t hct ~hen 
you , ns a menber of t his School ~oRXd, ooneented and voted in 
favor of t ~ is related teacher~ you violated Cecti on 13 of Article 
IIV of the Constitution and ther~by ~ade youraelf liable t o f or
feiture of vour office . 

Very t r uly youre, 

Assistant Attorney 

Attorney C~~cral . 

FWB :S 


