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Hon, lomer 7, Williams

Prosecuting Attorney

Bollinger County =
Marble H11l, Mesouri

.
Dear Sir:

This is in reply to your request for an opinion, which
reads as folloua:

"Can the Probate Judge and ex-officio
Mazlstrate also legally serve on the
board of trustees of a County Library
established under Section 14?68 Chap.
110, Art, 6, R.9, Mo, 1939?"

There 1s no constitutional or statutory prohibition in
the state of lissouwri prohibiting the holding of two offices
by the same person, The peneral rule concerning this question
is to be found in 46 C, J., page 941, which reads as follows:

"At common law the holdin: of one
office does not of 1ltself disqualify
the inecumbent from holdinz another
office at the same time, provided
‘there is no inconsisteney in the funce
tlons of the two office= in question,
Put where the functions of two offices
are inconsistent, they are regarded

as incompatible, The inconsistency,
which at common law makes offices ine
compatible, does not conaliat in the
physical impossibllity to discherge
the duties of both offices, but lies
rather in a conflict of interest, as
where one is subordinate to the other
and subject in some degree to the
supervisory power of its incumbent,

or where the incumbent of one of the
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offices has the power to remove the incum-
bent of the other or to audit the accounts
of the other,"

In an opinion to Hon, V, C, Rose, Circuit Judge, Unionville,
Missouri, under date of April 13, 1959, this office held that
the office of circult judge and that of school director are in-
compatible, and that sound public poliey and the adjudged cases
make inappropriate the holding of both of said offices at the
same time by the same individual, In part, the reasoning lead-
ing to that conclusion was that the actions of the circuit judge
as a member of the school board micht be influenced by the fact
that if a controversy arose as to the validity of such action
it would be determined by that same person sitting as circult
judze., The opinion recognized that the circuit judge would
usually disqualify himself in such a proceeding, but neverthe-
less applied the test of incompatiblility or inconsistency of
duties; that there might be a conflict of interest, and as
_eircult judge the individual would have some supervisory power
over the same individual as a member of the school board,

Section 14769, R, S, MNo. 1939, reads as follows:

"Said ! county library district'
as such body corporate, by and through said
county library board, shall have power to
sue and be sued, to complain and defend,
and to make .and use a common seal, to pure
chase or lease grounds, to lease, occupy
or to erect an appropriate building or
bulldings for the use of said county 1li-
brary and branches thereof, and to sell
and convey real estate and personal prop-
erty for and on behalf of the county
library and branches thereof, to receive
gifts of real and personal property for

the use and beneflit of such county library
and branch libraries thereof, the same
when accepted to be held and controlled

by such board, according to the terms of
the deed, gift, devise or bequest of such
property.”

Laws of Missouri, 1945, page 770, provides for jurisdiction
of magistrates as follows:
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"Fach maglstrate shall have jurisdiction
coextensive with his county and the magis-
trates may organize into a court or courts
with divisions,

"Except as otherwise provided by law,
maglstrates shall have original jurisdiction
of all eivlil actions and proceedings for the
recovery of money, whether such action be
founded upon contract or tort, or upon a
bond or undertaking f£iven in pursuance of
law in any civil action or proceeding, or
for a penalty or forfeiture given by any
a{ute of this state, when the sum demanded,
exclusive of interest and costs, does not
exceed five hundred dollars in counties
which now have or may hereafter have not
more than 70,000 inhabitants, seven hundred _
and fifty dollars in counties which now
have or may hereafter have more than 70,000
and less than 100,000 inhabitants, one
thousand dollars 1n countlies which now have
or may heredfter have 100,000 or more in~
habitants, Maglstrates shall have jurise
diction of all actions against any rallroad
y in this state, to recover damages -
for killing or injuring horses, mules,
cattle or other animals within thelr respec-
tive counties, without rezard to the value
of such animals, or thé amount claimed for
killing or injuring the same. Pr
such magistrates shall have exclusive orlg-
inal jurisdietion in all such cases where
the amount involved 1s less than fifty
do}.].u‘ .

Laws of lNissourl, 1948, page 804, provides for jurisdiction
of probate courts as follows:

"Sald court shall have jurisdiction over
all matters pertaining to probate business,
to granting letters testamentary and of
administration, the appointment of guard-
ians and curators of minors and persons of
unsound mind, settling the accounts of
executors, administrators, curators and
guardians, and the sale or leasing of lands
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by administrators, curators and guardians,”

Taking into consideration the above-named sections, it is
apparent that cases may arise where the library dlstrict might
sue or be sued in any one of & number of possible situations.
If the sum 1h question was of a small enough amount, jurisdic-
tion of the case mizht be in the magistrate court, Again,
Section 14769, supra, provides that the library district may
recelve glifts of real and personal property, If these gifts
were made in the form of devises or bequests, the jurisdiction
of the mazlstrate court would be invoked in the administration
of the estate, In that instance the probate judge might be
influenced by virtue of his being a member of the county li-
brary board, We recognize that by statute a judge of probate
is prohibited from sitting in a case in which he is interested
(Laws 1945, p, 763), However, the incompability exists never-
theless, and the interests are in conflict,

We note in passing Article II of the Constitution of 1945
that 1t provides as follows!?

"The powers of govermment shall be divided
into three distinet departments - the legise
lative, executive and judleigl - each of
which shall be confided to a separate maglse
tracy, and no person, or collection of per-
sons, charged with the exercise of powers
properly belonging to one of those depart-
ments, shall exerclse any power properly
belonging to either of the others, except
in the instances in this Constitution ex-
pressly directed or permitted,"

In People v, Sanderson, 30 Cal, 160, the California Supreme
Court was interpreting that section in a case wherein the chief
Justice of the Supreme Court was by law made a trustee of the
state library, In the course of the opinion the court sald,
l.c, 1672

"It is very certain that the duties of
Trustee of the State Library are not judi-
cial, as may be seen by reference to the
Act., They properly fall within the sphere
of the executive department of the Govern=-
ment,
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"This provision of the Constitution, so far
as 1t relates to the judicial department of
the State, is, in our judgment, eminently
wise, One of its objects seems to have been
to confine Judges to the performance of
judicial duties; and enother to secure them
from entangling alliances with matters con-
cerning which they may be called upon to sit
in judgment; and another still to save them
from the temptation to use their vantage
ground of position and influence to gain for
themselves positions and places from which
judicial propriety should of itself induce
them to refrain, # # #"

: Coneclusion, \
Therefore, it is the opinion of this deépertment that the
office of probate judge and ex officio magistrate and that of
member of a county library board are incompatible, and that

sound public policy mekes inappropriate tho holding of both
3 of sald offices at the same time by the same individual,

Respectfully submitted,

A

JOHN R, BATY

Assistant Attorney General
APPROVED:
Je B, TAYLOR

Attorney General
JRBiml



