
cr•ry OF THE THIHD CLASS--not authorized to invest "reserve 
\ fund " in United States Bonds . 

Ap~il 15 , 1943 

I~ on . .1:' red 1<' . .. i lliwns, Supt . 
l.1unicipal Li(,ht ing anu. .. ate:&. .. ~ystom 
1)oplar Jluff , I ,is souri 

uc a.r .Jr . \. lll1ants: 

'l'he Attor ney -... cncro.l wisnec to acknowled~,..o receipt of 
your letter of .~pril 12 , 1943 , in wh ic r you 1•equost an opinion 
a s fol lows: 

" .~.llo city of Poplar Bluff has a. 1.unici 
pal Li cht and .a.ter Pl~1t u · ic~ is 
o .>cratcd una.er the direct ion of t ho 

oo.rJ of rublic ' orks . 

I"'l tho operation uf those plants t he re 
has been created a rese rve fund wh ich 
has been carried on deposit i~ themcal 
banks . l'hese funds coul c.. be used , or 
rathe r invested , t hrouvh the purchase 
of tn1ted ~ tatos . avin~s onus , if such 
purchase will cor.te within t h e l imi tr.tion 
of t he l aw ovorning such funds . 

· .111 }OU please a<...viso as to the l o._ a 
lity or s uch o. transactio~ a~d i f such 
tunas ca.'l be so invested. 11 

~tatutory auth Oiity exists for t h e investment of' public 
fund s for tnited ~tates ~onds . 1n nmnorous i nstances . Gounty 
~~u ~unicipal ~lnkin~ funos maJ oo so invested • . ections 
32J7 , 3288 , 13782 an~ 13783 , school funds unacr certain clr
cUL1stances Ma~ a leo be invested in suc.d ruat1Iler , section s 
10335 , 10704 , 10871 anc:... 10874 an ..... cities of t ho f irs t ana 
second classes have authority to ~urchase Cnitou ~ta.to onds 
wi t .l .Jortions of t heir iunas . .. o c tions 6385 an<.. 6J34 re 
::;)octivoly. .JUt no such au thority is L,ivon to a city of the 
t h ird cla~s . 
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Cities o1 t he t r.ird cl ass art: t h ose containin.; three 
t housanu i nhabitants and l ess than t h irty t h ousand inhabit 
ant s , ection 6214 ... ""( . ~ . Lo . 1939 . By t he 1940 ce .. 1.sus , 
Popl ar Bl uff han a popul ation of 11,163 anu is therefore a 
city of the t~ird clas s . Clties of this c l as s have aut ho
ri t y to own o.nu operate li;ht ana wat er pl ant s . Constitution 
of Lo ., 1rt icle 10 , ~ection 12 a~~ 12a ru1J ~ ection 6961 and 
6967 J.. . S . .... o . 1939 . 

i..unicipa l corporations .Jossess two classes of .::>ov,crs , 
..;overnmental an .... l <S. Gisl e.t ive O\/ers anu _Jrivate or .._:>roprietc ry 
; ewers . L1 ownin._. and op<.r&. ti:10 li ... ).1t plant s c.na wa t or pl ants , 
citi0s t..l'!- held·to "be exercisin(.. t h6 private or proprie t a r y 
powers . Dille 1 on I.un icipo.l t.orporations , (5t:l .dltion) , Vol ume 
3 , ection 1303 , page 2134: 

" it- {~ ;:- "·1 t .ou::)l 1 t is probably impos 
s i b l e to la~ ~own ~~y rule by u ·ich it 
can ... e de t ermi ned i n all cases where 
its l egisl ati ve , t::ovorm:lontal , !L1.C.. dis
cretionary functions end , anu t! .. c so
called private nn<i proprie tary character 
of its acts begins , there are cases that 
h ol a t hs t i n exccutin~ and carryi ng into 
effect the powers conferred upon it bj 
c~nstructin0 an~ ere ct i nu its own wat or 
or l i [:;htine; pla.YJ.t , i n mano.gi n,_. and opcr 
Htin the pl ant , and L 1 t he furnish inc 
ana distri bution of water or 11Lht to 
inhabita~ts ana consumers , it act s or 
unaer certain cir cumstances ~ill be c vn
s iaered to act i n a proprietar y una. i n 
divi dual c apacity rat her than by virtue 
of its l egislapive a~d bOVernmental fun
ctions . * i, ~~ " 

I! t he operation of li.::,nt and, .. a ter plants , lar~c sums 
of money woul d be collcctea for e l ectricity, ._,as ana. r.'a t E: r • 

.1. he statutory 9rovis::ons appl y i n 0 t o tl...e .funus of 
cities of the t hird c l ass are i'ound in , !'-ection 6939 J. •• ~ . Lo . 
1939 , rcquirinv t he sel ection of o. c i t .. p depository, ection 
3940 •• s . :.1o . , 1939 , requi r i nu t:u:. depository t .. ~ive bond in 
aoubl e t h& amount of t he revenues of the city fo_r any ~co.r , 
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· ectlon 6941, :1. . s . I .. o . 1939 , reo""ring the clty treasurer 
to aeposit all i unas i n. selected a opository , ana ection 
6945 n . s . !.o . 1939 , wh~taJ1 dire-us the manner of investinG 
sinkin funds of the city. 

L, o mention is made ln the ..... tatutes of any, provision 
:na u.e f'or a 11 reserve fund 11 in co . .Lilection with a .:tU!11cipally 
ope rated lit,ht or r1ater plants . 

At t ~lls point it iD u.esired to call tv your attent lon 
thc.. t your letter fails to stc.te f r or.1 \7ha.t source tJ.1e 11I·c ser vo 
fund" is derived , and we are assll..:l.in it is derived solely 
fro.11 tJ..ae operation of the pla.Ylt ... o.n\.A. t_iC sal e of el:ectrlcity 
or ~as ana water to c onsumers . 

In consider!~~ t~c power of a city to take ~~y actio~ : 
t h ere is one fundamental rule which must be borne ln mind . 
In ti:le case of ~ t . Loui s vs . r~aime , 180 r.o . at 1 . c . 322 , t he 

to.orer.1e vourt ci ted. t~_is rule f rom ..;i l lon on l.unicipal Corpo
rations , 4th .t:.dit i on , Vol ume 1 , par;e 145 . , tho rule is a s 
follows: 

" ' It is a ....,eneral ana undisputed pro 
)Ositio~ of law that a municipal 
corporati on )Ossesses ~~d can exercise 
the followinb powers , and no others: 
( 1 ) :'hose t.r·o.ntea in express r;ords; 
(2) t hose necessarily or fairl y im
plied in or incident to the ~owers ex
pressly c ranted ; (3) those e s sential 
to the aeclared objects ana purposes 
of t :lc corporation--not simpl y conveni 
ent , but inalspensable . Any fair , rca
sunc...bl e dou .; t concerninc?; t ile existence 
of _.;ower is resol ved by the court s 
a~ainst t he corporation , anu ~he ,ooor 
is deniod . ' f Vol . 1 (4 ~d . , , . 145)" 

~his rul e is also O.JJlied in the cases of Jull vs • 
•.. c -tUie , 119 S . . • ( 2u.) 204: • an c. L X f arte '.Ji l liams , 129 5 . 1 •• 
( 2d) 929 • 

.1.'he city council of a c i ty of the t hird c l ass l s the 
la.w- Llakins body of th<... city, and the dutiee anC. po\ters of the 
city counc i l a1•e set out i 1 .. action b949 ana. 6950 ., • s . .. o . , 
1939 . 



Hon . '!< red 1< . \'. i lliams - 4- .t•pril 15 , 1943 

ectlon 6949 : 
11 1he mayor anu. council of eo.ch city 
._,overned by this article sl.~.a'.l..l have 
tho care, :u1ana0 0D1ont ano. control 
of tne. city anu its finances , ana. 
shall have power to enact and ordain 
lA!lY o.nu all ora.ino.nce s not rcpUJ1B...'1t to 
the C;onstl tution c..nd la\.s of this 
state , anCL such E..s they d~all deem 
expedient for the ~ood ~ovornment of 
th~ city, t~e preservation of peace 
and s ood order , the benefit o~ trade 
and comn1erce , ana the heal th of the. 
inhabitants t hereof , anu such other 
or dinances , rules a..~d r egul ations as 
r..aJ be deemed nec'csso.rJ to carry such 
?O~ers into e.fcct , an~ to alter , modi
fy or repeal t ho sOl!le . 11 

, ectlon 6950: 

"~he council shall enact orQina..~ces 
to proh ibit an~ suJpress hvuses of 
~rostitution and other disorderl y 
houses anQ practices , and g,runblin[; 
houses ana all k inds of public inde 
cencies , and may prohibit the sellin& 
or ~1vinb into4icatin~ liquors to any 
minoi' or habitual drun~~aru . l'he coun
cil shall also enact ordinances to re 
strain and prohibit riobs , noise s, · 
aLsaults ana battery, petit larceny, 
disturbanc~s of t he peace , disturbances 
of reli._. ious t..nv. other l a\.J.. ul a ssemb
lieo , Indecent s~ows , exhibitions or 
c oncerts ia any street, house or pl ace 
in t he city, disorderly asscmb~ie s , 
and to reuul&te, restrain ana prevent 
the ulscharbe of fireaPms and the keep
in~ ana dischar cle of rockets , ponder, 
fireworfts or other dan~erous combust
ibl e 1naterial s in the streets or in tl1e 
limits of tr..e city. ·The city council 
may also reGul ate an~ control the con
struc.tion o:f h·· ': .:.:.."'lgs , the con!:ti:uction 
an~ cleaning of fireplaces , chianeys , 
s toves and stovepipe3 , ovens , boil ers , 
kettles , forces or any a~paratus used 
in any buildin&, .. anufactory or business 
which may be ~an e rous li1 causing or ~ro
~u.otin0 fires , ana. may provide for tile 
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inspection of the same . 'l'he coun-
cil o a y ulso provide , by ordi nance , 
l imits \' i t h in whlcn. no buil ainb 
shal l be constructed except of br ick 
Ol' otone or other incon.bustible .. tat
erial s , \7 1 t :1 !'ire- proof roo1 s , and 
impose n penalt.~ for the. violation 
ol such or dinance , an~ may cause 
bui l d1n0 s corm.tencea , put up or re 
moved into such l tmit , in v i ol ation 
of such ordinance, to be removea or 
abated. rhe counc i l :aa., a l so purchase 
fire engines , hook ~~~ l aduer outfit s , 
hos0 ~'1.c hose carts , buckets a..."l~ c.ll 
other apparatus useful in the extinGu
ishing of f ires , unc organize f i re 
oo~panie~ , and prescribe rul e s of duty 
for the c overrunent t hereof , ~.-i th such 
penal ties for tno. v iol ation thereof 
as they oay ueem proper , not exceeding 
one hundred dol l ars , and to make all 
necessary expenditures for t he purch~se 
o~: such fire apparatus nn..t the !)aynent 
of such fire companies . l .1e council 
may, by ordinance , re~ula~e anu fix 
reasonabl e maxLr-Uhl rates ana charges 
for the rent a l anu use of telephones 
and te l ephone service \~lthin such city, 
ana the price anJ quality of water , ~as , 
~asoline , petroleum, electric lights 
and other 1neans of li~hting furni shed 
by any person , firm or corporation 
operatin~ under an~ franchise u!anted 
by the city, unu may prescribe the 
caadl e power of the ua s ana e l ectric 
l i;hts fur nished the city and privat e 
consumers . ~he council may , by ordi 
nance , r~gulute ana 1ix reasonable 
.naxi uum rates , char[,e s ana prive s of 
steam heat or other r.J.eans of heat1n0 
furnished by any person , firm or co
rporation operatin~ under any fran-
c .... ise c;ra..11ted by ... he city, and may 
~rcscribe the ~ressure to be maint ained, 
on its mains , by any t.terut ·:eat..in;; 
cOll.!)any , per::;o:~ or fi~1. operatln.r the 
same . " 

• 

ection 6949 , supra , Lay be call ed the 11 e:1t:ral ,·el 
fare cl ause" o_· tho cl ty charter . nci it woula. seem that 
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under t tlis t-action of the statute , ab eent any other statu
tor y provis ion , t he council mi sht be authorized to enact 
a:1 ordinance creatine; a reserve fund and providin~ f o1 the 
i nventnen t of it. This require s a considerat ion or the 
authority conferr ed by , ection 6949 , supra . 'fhe Spri,n fie l d 
Court of Appeals i n the case of ~tate ex rel. ~rnith vs . )erry
JJ~n , 142 Lo . App . 373 , had before i t a sLail~r section and 
SI.oke in t he followi n & manner at 1 , c . 383: 

"The ' ::,ene ral v1e l fare c l ause ' a s cenerally 
understood , i s like adding~neral words to 
special ones i n a statute , and not to be 
considered as overruling or enl ar g ing t he 
powers expres s l y 0ranted . ( St . Loui s v . 
l' aime , 1 80 f•1- • 309 , 79 S . , •• 140; 1 Dillon 
O!l Lunic ipal Corporations (4 !.d . ) , 392, 
393; ..-tuschenbe r g v . nailroad , 161 .i .• o . 70 , 
61 ::- . ·. • 626 . } 

In t he f irst case above cited, Judge r ox 
quotes approvinGl Y from Dill on , as follows: 
' Occasionally, t h e charter or i ncorporating 
act , without ~~y special enmleration of the 
purposes f or whi ch by- laws may be made , 
con tains a s eneral and comprehensive 0 r ant 
of power to pass all such a s may see .... nec
essary to t he \"Jell - be i ng anQ good orde r of 
t he ~lace . J:.:ore frequently , h oweve r , the 
charter or i ncor porat i nb act authorizes 
the enactment of by- l a ws in certain spe c
ified cases , ana for certain purposes; and 
after t Lis specif ic enumeration a General 
provision i s added , t hat t he corporation 
:may ru.a.kc any other by- l aws or regul2.ti o.o.s 
ne cessary t u its we l fare , 00od order, €t c., 
not inconsistent wit~ t h e Constit u t ion or 
l aws of t h e ~tate . 'l'hia d i f ference is 
essential t o be observed , for t-he power 
,.,h ich t he corporation ·would possess under 
what may , for convenience , be termed ' the 
~oneral \re l fare clause ,' if it stood alone , 
ma y be limited , qualif i ed , or , when such 
inten t i s mani fe st , i mpl iedly taken away 
by provisions specifying t he pa r ticula r 
pur poses f or which by- l aws may be made . I t 
is cl ear t h::, t the ...;eneral clause can confer 
n o authority to abroga t e th~ l imitat ions 
contained i n specia l provi sions . ·:.11en 
there are bot h special and general provis
ions , t he pov;er to pass by- l a\. s unaer t he 
sJecial or oxpr e s s ~rant can onl y bw exercised 
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• 

in the cases ana to th~ extent, as 
respects those ~atter4 , a l lowea by 
t Lo charter or i ncorporating act ; 
an~ the power to pass by-laws under the 
&cneral clause uoes not enlarge or an
nul t he power conferred by the special 
provisions i n re l ation to their various 
subject-matters . ' 

In f tate v . ~utler , 178 ~o . 272 , we find 
tus rule to be ueclared ~s f ollous: ' .no 
power s of a municipal assembly to pass 
by- laws under a ~n~ral ~elfare clause , 
can never be exercised to enl arge or an
nul specific provisions . ' " 

·1'he lit)lt anu \7ater pl ants need to be 1J.aintained and 
to have provisions maa.e for repl acement . 0uch matters could 
not be well taken care of by current revenue t..s tl:e current 
revenue of any year woul d har d ly be sufficient to meet re 
placement costs . If the inhabitants a r c to receive tho best 
service and full benf fit from t:~e plants, sm.1o net".od si'lould 
be devised for providL"lg a 'reserve func11 for these pur.._:>os e s 
out of t he profits o1 the .operation of the plants . 

, 

There being no statutory provision for takL~e care of 
such a "reserve fund", )reserving it by the most advantareous 
met h od until needed , it would a)pear reasonable anu lo~ical 
that the council ~y ordinance could mako provision for setting 
up such u fund aaa. its investment in safe se~~rities until 
needed . /~u t hic i s e~pccially truefor the statutes rclatin~ 
to the funds of cities of the third c l ass seem to contemplate 
on l y t he safe keeping of the current annual revenue for any 
one year (bond bein~ r6quired to be c iven for double the re 
venue of any year) . However , cities actin0 in their propl .. ie 
tary character are bound by statute~ \vhicn lLIJ.i t t.c.~.eir poVIors . 
!' linn vs . Cr i l len , 10 s . •,, . (2d) 923 1 . c . 926 (::..o . ~up . / 

" l'he princi~le or' the con;. ... on l a\"1 , tna t 
tao sovereibn is not bound by ~eneral 
terms 01 statute.s w_·.ich woul d restric t 
hi s po~ers , does not a)ply t o cities in 
t.1.1C. exercise of their municipal ~)owors; 
thut is , tho exorc i se of powers ~inister
ial or proprietary in character . In 
County of St . Charles v . Powell , 22 .o . 
525 , it is said ( loc . cit . 528 , 66 Am • 
.De c . 637) ~ 
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' l'he i.1l111uni ty , h0\7ever , 1 t seeJzlS , was , 
(..Vc.l e.t co ..... on lav., an ~.tvrioutt; of 
soverei .. nty , o11ly , o.n .... dia.. not belon._. 
tu t .... e .nunici~al corporations or· ot.cer 
loc 1 t-~thoritl€-~ E.ttc..b1is 1ea to .t0..1-

ab~ ~he afrair s o~ tn& ~olitical sub
o.ivisi0ns ot t.L st~t& . ' 

~e , a lso, ~~ter v . ~innell, 1C3 .o . 
1 42 , 9 1 ~ . ... 472; aL~cr v . Jones , 188 
• o . 1 63 , 85 ~ . • 1113; LUinbcr Co . v . 

rn1._., , 248 o . ~30 l v4 ,. . • 73; ...>unk1 in 
... ounty v . c.1outcau , 120 Lo . 577 , 25 < 

553 . " 

.~.he c1 t.r of op1 ar luff has Si.4C. }O\'Jers u.~ ar.- e s 
!)Ccially c_ranted to it anu t ose >OVI<.,rs ~;• ich aro nccczsarily 
Ltp l ica as Lw.:.spt-nsa'J l e ... or t'2c carryin._ out of t',~c ex:>rcss 
_;:>o-..:ers . · .:J.ilc it UliV"'l.t b<:. no.vtm ta~...;eous t ..... t .E. ci tizenn to 
have croo.tca. a "reccrve fund'' t-.~ be b..lilt up f ro 1 t~ ... c ;>re-
fits of t ... e operatlc ... 1 of t~c li.., r. on .... w._lter ,9l ants , ~ ... )C used. 
for rcp~acemel1t or rc pair• _t->ur·.--osc s , suc:"l a l'unu is ...-1ot "b ~ol
utel) i ~a..i s~cne&~le, for t~~ lan~s ~ay oe replaceu or repairea 
ar. or•ibinally acq.uirea. . ..nu tnc rates coulc. "e lo\70rc a or vl...e 
profits uscJ L1 c....cfraJ i n_ eXJ(;,nses Ol. ~'"' citJ • .J.!·cre is a 
uefinite • .JrE;scrioc<l met ... ou. OJ. na ... ~o.lin~_, tnt; funu& of "'•e citJ . 

CO :C.LJUSION 

.o c tatutory p1 ov lsi on e>..u. ts fo.f• tn(;.. lnve; ~-ci.1.._ of uny 
" r•(..serve funatt uorivcd. from the, uperatl.on 01' t!.c 1 ... .t d.1u 
rat-er .:>l'sn~.~s L1 t. ... dtec.... r. ... 1..cs J011uE • 

.• espectfully oub.ni tted , 

.. • u . JACK~v 
Assis~n~t httorncy ~e~eral 

A ... OV .0: 

J.i.VY l.C J.l ... l Iv 
f t.-corney v <.,neral 

.. vJ/...J.n 


