
C~IMINAL LAW; and 
PROSECUTING ATTORNEY : 

Information cannot be filed in 
Circuit Court where a justice 
of the peace releases defendant 
on preliminayy. 

Au£Ust 5 , 1942 

Honorable Bryan A. ~lilliams 
Prosecuting Attor ney 
Bollinger County 
l~rble Hi l l , Missouri 

Dear ..:~ir: 

~.e are i n receipt of your r equest for an opin.:.on 
undor date of July 30th, 19"-2 , which r eads as follows: 

"'I'he followin~ question has arisen i r. 
connection witn criminal procedure: 

" ' Can a prosecutor fi le his informa
tion in Circuit Court , charging a de
fendant lli t h the same cri=te with wh!. ch 
he was charged befJre a Justice , and 
uoon the hearinl.. , t he Justice discharged 
t he def'en ..... ant? ' 

"I have been cited t o t he following : 
' Preparation and l•rcsentation of the 
~t-ate 's Case by J.rthur v. Lashl y , Part 
III of 'l·he Missouri Crime Survey, Page 
10 ', r eading as fo llows: 

" ' 'Ibis is sub ject t o the exception that 
a felony may be begun by an affidavit 
of the complairing witness fi led before 
a justice of the peace upon whicb the 
warran t issue s and a preliminary hearjng 
had, and the theor y of the prel iminar y 
heari ng is that the justice of the peace 
may hol d or release the defendant ac
cording to the evidehce produced : but 
pr actically speaking, the prosecuting 
attor ney con trols that too , because he 
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must produce and present tho evideLce , 
ana t he justice of t Le peGce as a r ule 
is g.lided by t.Le reconm::.ondation of the 
prosecuting attorney with respect to 
the sufficiency of the evidence . hegard
l ese of the action of the examining magi 
str ate , c iacrotion still rests with the 
prosecuting attorney , be~ause if t he 
justice fir ds the evidence irtsu!'ficient 
and discharges tho defendant, the prose
cu tor may , nevertheless , file hi s i r.forma
t.ion ill the circu1 t court charging tha de
fendant wi th the same crime with wnich he 
was charsed in the affioavit and u • on 
which ne had a preliitinary het rir.g ' • 

"1 Lave had a few cases of co~plaint 
!'il ea , where a chan c of venue was t.aken 
frou 0ne j ustice , nnd by disqualifying 
otror justices the complaint r.as forced 
before ore justice , who , over my r com
mendation , and advice, released tho de
feidactP . ! r ealize ~hese complaint s 
coula be pre sented to a grand jury; 
t.t.48. t is an ex,.x;nsi ve procedure . 

"Please advise i f tLese criminal cases 
can be h&L .. dled as ou tl1ved i n the r.li s
souri Crime ~urvey ; and your recom-
mendo. tion as to t he l!andlin-; of cases 
of this nature , rhere , by f' -,rcing t hese 
hearings before a certain j us tice, de
fendants are releas ed again st my advice , 
and -protest . " 

Section 3893 R • .,) • ·issouri, 1g39, rends as fo l lows: 

" l•o prosecuting or circu it attorney 
i n this state shall file any i n forma
tion charging any per son or persons 
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with any felony , until such per son 
or persons sha l l first have b&en 
accor ded the right of a prel imi nar y 
.~ t ~ti0n b&fore some j u s tice of 

tile pea~e in the county where the 
offense is alleged t o ha ve been 
commi tted i n accord~~ce wi th articl e 
5 of this chapter . And i f upon such 
hearin~ the justice eh~ll determi ne 
tl~t the all eged offense i s bailabl e , 
such per son or persons sha l l ther eupon 
be adni tted to bail conditioned for 
their arypearance on ~he fir st day of 
the nex t r egular ter~ and f r om day to 
day and ter m to term thereaftor , of the 
cir cuit court or tho court having crimi
nal jurisdict i on in such coun ty, to ans
wer such char ges a s may be preferred 
a ga ins t them, abide senton ce and judg
ment ther ein , and not to depart said 
court wi thout l eave : Pr ovided , A pre
l iminary examinati on shall in no ca se 
be required wher~ s aoe in waived by 
the person char ged with the cr ime , or 
in any case wher e an i nfor mation has 
been s ub s ti t u ted for ar. indic taent as 
authorized by se c t i on 3953. " 

This sec t i on has been passed upon , fi r st , in the 
case of State v . Cooley, 12 ~ . w. (2d ) 466 , 1 . c . 468 , 
wher e the court s a i d: 

" ' : w l is~ well- estaLlisted 
l aw of this state that the ~runu jury 
may inves ti~ato and indict one Charged 
wi th a fe lony a l though he has b een 
arrested and held for e pr eli minar y 
examinatior , and is not bound to await 
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the action of the examining court , 
for the reason that the action of 
the examin ing cour t is no bar to 
t he right of the grand jury to in
qu' re into the case and indict the 
accused even though he has been 
discharged on .the p r eliminary examina
tion . ~tate v. balen , 148 tm . 286 
( 49 s . · .. . 9B9 ) . The plea i n abate
ment was pr operl y overruled, as the 
Act of 1905 {Laws 1905 , p . 132 ), up:n 
which it is based, has no r efer ence 
whatever to indictments preferred by 
a grand jur y . 1 

"\'.e also r uled that a purpose of a 
preli~inary examination is 'to 
safeguard them (the accu sed} from 
er oundless and vindictive prosecu
tions . ' ~tate v . Tunnell (•o . bup . ) 
296 ~ . t . l oc . cit . 426 ; ~tate v . 
Sassaman, 214 Mo . 695 , loc . cit . 723, 
114 s. ' • 590 . These pronouncements 
indicate ' the way the wird blo.~s .' 

11Ythile it is not expressly pr ovided 
in section 3&•8 that an ir.formntior 
cannot be filed until the magistrate 
ha s found ' that a felony has been 
co~itted and that ther o is probable 
cause to b~lieve the prisoner guilty 
thereof,' such is the clear intent 
of the statute . Otherwise t he ac
cording of an examination before a 
ma , istrate is a u seless preli~inary 
step and affor us no protection to the 
accu sed. ihe lawmakers are guilty of 
no such absurdity . ihe examina tion 
by a magistrate before an i nformation 
can be fi led by the prosecu t ing attor
ney takes the place of an examination 
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b~ & gra e ~-ry before the ret~rn 
of an ind~ct-nent and. prevents :J..n 
ablse of ~ower by the prosec~ting 
attorney. vn a discharge of the ac
cused a co~~:aint may be filed before 
an~ther magistrate , or t1e c~ar~e may 
be investigated by a grand J~ry . 

'' I t follows fron those concl..ls.:.ons the 
prosecuting attorney is without auth:>rity 
to file an iPformatior chargi13 a f<lony , 
ir the absence of e fi~a~ng by a ma~is
trate 'that a ~elony lus beer committed 
and that tbt.r<.: is nrobable co.1.1se t 'o be
lieve the prisoner uuilty thereof . ' 
J tber jurisdictiors :th sini1ar ·consti 
tution~l or stat·~ory urovisions have s o 
r uled . ( ~ases cited) ·;. ·:!- o~.· .. -:. • 

"Rcspond~nt airects atte~t:on ~o ~tate 
v . Pritchett , 219 Mo . 696 , loc . c~t . 703 , 
119 S . \ • v86 . rfher e the del~Laart com
plained that he wa not accorded a pre
:~minary examiz•ti~n . e raled the ex
amination was waived, and said: 

11 1 Although the j•.J.s Uce :might , after a 
prelimll ary e:> cmina tior , disc.t:a.r~c tl...e 
prisona~', su.c._' action "..,..,:..d :n r.v ,\Yay 
ope ate ~sa bnr to an indictment , or 
to an informati on by the Pl·O~ c-cutir:; 
attorney for the same O.L..ter!sc , e.na 7l.w.t
ever the justice mir-..,ht. uo in tLc case is 
f r o"Tl a legal sto.ndpoirt merely pr(;llTli 
r.ary . ' 

"This s ta temen t was ur.necease.rJ <..o a 
decision of the case . -.L. tl1o leau cd 
judge interJdt:d to rule that on the dis
charge of an accused by a magistrate the 
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prosecut i ng at tornLy was thereby 
authurized t o fi l e an informat:on 
f or t he same off6ns e , we do not aGr ee 
wlth h l ! • ~~cr a r ulinu ls cor trar y 
to all the autLori tle s , an~ sho~ld not 
be foll owed . If he inte;."J ded t ) r ule 
t hat a di schar te is not a bnr to the 
f iling of a co • .;Jlaint with another 
magistra te , he in in harmony with a ll 
t he authorities and sho...tld l:Je fo l lO't'1ed. 11 

Also , in tho case of St;a ~ o v . .. tcKinl ey , 111 S . W. 
( f.d ) 115 , Pars . 1-3 , l7here .... ~c:. co1.1rt ss.id : 

" 'l'he purpose of tlJ.e s ta ti..l-:..e is to 
s afeb11ard the acc~scd froL groundl e ss 
and vindlctive pr0s &c - tior; ru1c:.. to 
prevent ar. a~~sc o: por0r by thb prose
em ~ ' z.g attorney. 'll.te l a tt(,r i3 ··: thout 
a:~tl~ori t y to file E.n lr~f ormu tiorl cl..ar g
ing a fcl Oh.f unt:l after a prol;;. .... :lihary 
examir1ation has been hold and a magis
grat e ha s f ound there i s pr obab l e cause 
to be l i eve a f e l ony has been committed , 
and that the a ccus ed is g-~11 ty tl.1(;rvof . 
Sta· e ox rel . ncCutchan v . Cooley , 321 
Mo . 786 , 792 , 1 2 s . .. 2d 466 , 468 . but 
t he failure to a ccor d a pr elimi nary ex
amination is wa ived by tl.~.e acc ..~. sed if he 
doe: s not raise i.:.hc poin t lieforc he plead s 
t he gene1·al i ssue t o t he infor mat.1on. 
State v . Langfor d , 29~ o . {36 , 4{3, 240 
s . l •• 1671 1C9 ; ~tate v . _t)lpoy . 335 o . 
1 21 , 126 \2) ' 71 s . · . . 2d 719 , 721 . " 

Under t he above t wo ca s e s , UI!l e s s th ca0 istrc.. te has 
f ound t her e is pr obab l e ca~ae t o b elievo a f e lony has 
been commi t ted, the prosecuting a t torney i s zot au thorized 
t o file an information ir the crimi nal court . Also , under 
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the two above cases , if a ma gistrate dischar 0 es a de
fendant for t he r eason that therE is no t probable cause 
to believe a felony has been commi t ted, the prosecuting 
attorney may file ano ther com la1nt befor e another magis
trate on the same charge . 

Under Section 3819 R. s . ~1ssouri , 1939, a defendant 
shall be granted a change of venue i n a case pending be
fore a juetice or the peace, upon the filing or an affi
davit , either that the justice is prejudice a ga inst ~~ 
or is of near relation to t he injured par t y or prose
cuting witness, stating i n what degree they are interested 
i n the subject of the offense ; or as a material witness 
i n the case; or that the defendant cannot have a fair 
trial in the township on account of the bias and prejudice 
of the inhabitants . After the filing of thi s aff idavit 
Section 3820 R. s . Kissou ri , 1939 applies . lbis section 
reads as follows: 

"If such affidavit be fi led, the change 
of venue must be allowed, and the jus
tice must ~ediately transmit all the 
original papers and a transcript of 
all hio docket entries in the case to 
the next neares t justice i n the township , 
if there be one , unless the party asking 
for a change of venue shall , in h is affi
davit , state t hat the o ther justice in 
t he township is a material witness for 
h.im, without who qe testimony he cannot 
safely proceed to trial, or that he is 
near of kin to the injured party or 
prosecuting witness, stating i n what 
degree, or that he cannot have a fair 
and i - partial trial before such justice 
1n the townshi p, in which case, then to 
a justice i n some other t ownship in the 
county , or , if the chanr e be allowed 
on account of the bias or prejudice of 
the inhabitants of the township , then 
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to a justice in some other townah. p 
i n the county; and the justice to 
whom such case shall be sent s hall 
forthwith proceed with the same in 
like manner as i f said cause had been 
originally brought before him. No 
more than one cha~ e or venue in the 
same case shall be allowed. " 

The above section applies to preliminary examinations , 
and it was so held i n the case of Ex Parte Bedard, 106 
JJ.o . 616 , 17 .3 . "t • • 693 . 

Under the facts set out in your request , i n r eference 
to the fi l l ng of a change of venue which places the case 
before a magistrate who would be favorabl e to the defendant , 
we woul d advise that the case be f iled i n some township 
wher e sueh an affidavit would no t r e s\J..lt i n the case being 
sent to an un£avorable justice. In felony cases a com
pl ain may be filed in any place in the county, and before 
any justice of t he peace in t he county. 

concLuSION 

In view of the above au t horities , it is the opini on 
of this department that a prosecuting at t orney cannot 
fi l e his i nformation on a felony in the circui t court 
charg i ng a defendant with the same cr ime with which he 
wa s charged before a justi ce, and upon the hearing 
of same the justice discharged t he defendant . 

It is further the or inion of this department that 
if a justice of the peace , upon a prelimi nary , discharges 
a defendant , t he pr osecuting attorney is authorized to 
fi l e another complaint before another j ustice of the peace 
in any township in the county. 

APPROVF...'D : Respectfully submitted 

W. J . BURKE 

HARRY H. KAY 
Assistant Attorney General 

(Acting ) At t orney General 
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