COUNTIES: ), attorney flor sheriff,

éHERiFﬁ;,) Ccunty ﬂnselor of 8t. Louls Uounly 1s sole
!
/

October 18, 1941

e frnold J. Villlmann
aherlil

Hte Louls County
Clayton, Missouri

Lear Sir:

This wepartment is 1ln recelpt of your request
for an official opinion, which reads as follows

"I a. writlog rvequesting your
oninion as Lo whoether or not it

i1s mandatory upon me to accept

the serviccs of the County Coun=-
sollor as my atbtorney, under ths pro-
visions of House U1ll 143, passed
during the last session of the Legis-
lature and which was rocently signed
by uhe Governor.

"Yor your information, I took office
on Januaery 1, 1941, and appointes an
attorney under the provisions of
Section 8a, Laws of jlssouri, 1939,
The salary of my Attorney was fix.d
by the County Court at «100.00 per
imonth."

From your request we gather that your attorney
was appointed under authority of an act passocd by the
slatleth General assembly which dealt with ofi'icers in
counties of irom 200,000 to 400 »0060 inhabitants (lLavs of

lilssouri, 1939, page 6%9). uectlun a of that act providos
as follows:

K?bl/
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e & % Toe sherliif shall be en~
titled to emply an attorney to
reprosent him in his officlal
copacity, which sald employment
shall be spproved by the county
court. Saild attorney shall re-
ceive an annual salary of not to
exceed 2000.00 per year, as may
be fixed by the county court,
vhicn salary shall be in full for
all services rendered the sheriff
and in lleu of any fees, commisg=-
slons and charges fixed by law."

However, the 194l Logislature amended Section
12993, L. 5. Ho. 1939, by adding two new sections, designated
12993a and 12¥93u, which sections read as Tollows (Laws of
filssouri, 1941, page 318):

"Section 12993a. vrovided that in
all countles vhich now have,or may
hereafter have not less than 200,000
and not more than 400,000 inhabltants,
- a County Counselor shall be appointed
by the County Court who shall hold
his off'ice for a term of four years
and until his successor is appointved,
comuissioned and qualified and who
shall devotec his entire time to said
offlce. In addition to the duties
as prescribed by Section 12991 of
the levised Statutes of lissourti 1939,
it shall be the duty of the County
Counselor to co monce, prosscute or
defend, as the case may requlre, all
civlil sults or actions in which any
county officer or commission is a
party in his or its official capacity,-
and when requested, shall give his
opinion to eny county officer, includ-
ing any planning or zoning commlssion
established by law, upon any question
of law relative to their respective
offices or the dlscharge of their
duties; and he shall be required to
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appeoar In oehalf of the county

and prosecute or dofend, as the

case ;uay require, all appesals,

welts of error or any proceeding

to which the county may be a party,
or any county officer or commission
18 a party in his or 1ts official
capacity, in any of the appellate
courts of this State; and shall gilve
his opinlon to the board of equali-
setlon of such county on any question
of law that may arise in their de-
liberations."

"Section 12993b. The term of the
offlce of County Counselor as herein
provided shall begin imnediately upon
the going into effect of this article, -
and ahall continue until the first day
of January, 1945, and until’ a successor
1s duly appointed, and thereaiter a
successor shall be appointed who shall
hold his office for a tera of four
Jears; and he shall receive a salary

of (6,500 per year, payable pro rata,
nmonthly, out of the County Treasury by
warrant issued by the County Court;

and he shall bs authorized to apvolint
two agsistants who shall be paild month=-
ly as compensation for their services
the following sums, to wit: +to the
flrst asslstant, {300 per month, and to
the second assistant, the sum of {250
per month, one of whom shall sttend
sach sitting of the County Court and
give his adviee on all legal questions
that may arise; and it shall be the
duty of the County Court to provide
adequate office accommodations and
facllities necessary to carry on and
perform the duties and functions of
sald office, including an adequate law
library; and the said County Counselop
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with the approval of County Court

is authorized to employ such steno-
graphlc assistance as may 28 nec-
essary in the discharge of his
official duties. No more than two
stenogrephers shall be employed who
shall each recelve as compensatlion

no more than one hundred dollars per
monthe Such assistants and employees
shall hold their positions at the
pleasure of the County Counselor,

and be paid monthly by the County
Court out of the County Treasury.
After the passage of this Act, the
county court shall not appropriate
any sums for legal services 1n be-
half of any elected county oificer,
axcept, however, for suci: legal
services as are provided by law for
the collector of such county for the
collection of delingquent taxes. Any
County Counselor heretofore appointed
and acting under the provisions of
this Article, and nowr subject to the
provislons of this Act, shall con-
tinue in office until the expiration
of his comuission and until his suc-
cessor is duly appointed and quali-
fied under the provisions of this

Act on the first day of January, 1945,
and he shall receive such additional
compensation for his services and such
assistants as providcd for herein by
reason of the new and additional dutles
enjolned upon him by virtue of said
office."

I'rom a readlng of the above statutes it will be
seen that the County Counselor of St. Louls County is now
required to discharge all the duties theretofore performed by
the Attorney for the Sheriff and the act specifically states
that the county court shall not appropriate any sums for logal
services in behalf ol any elected county oflicer, except for
legal services for the collector.
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e believe that this act doss awey wlth and
abolishes the attorney for the sherif{ as provided for in
Section 8a, waws of Missouril, 1lU39, page 679, supra. Vhile
an attorney for a sherlff 1s not a publlc ofilcer (State
ex vel. Pickett v. Truman, 64 $. ¥. (2d4) 104, 333 Ko. 1018),
8till the rule in regard to the rigut ol a leglislature to
avolish an of'fice is equally applicable to an employee.
Mansflela v. Chambers, 26 Cal. App. 489, 147 Pac. 595. 'The
rule in Mlssourl ls well setiled that the loiislabture which
possesses the power to create an office, has tihe power to
ebollish the office. In State ex vel. Tolerton v. Gordon,
236 lioe 142, thls is succlnctly stated as follows:

"Neither ls there any doubt as to its
(legislaturéets) pover tc abolish any
olfilce not provic-d lor by the Consti-
tution.”

In the early case of Dtate ex rel. Attorney-General
V. Davis, 44 iio. 129, it is said (1. c. 131):
"A mere legislative office is always
subject to be controlled, modlfied,
or repealed by the vody creating it.
In fnglend, ofrices are considered
ilncorporeal hereditaments, grantable
by the crown, and a subject of vested
. . or private interests. Not so in the
American States; they are not held by
grant or coniract, nor has any person
a private property or vested interest
in them, and they are therefore lisble
to such modifications and chan:es as
the law-making power wmay deem it ad-
visable to enact." ‘

Thersfore, wu are of the opinion that the Leglslature
has abolished the employment of attorney for the Sheriff of
Ste Louils County anu that under Sections 12993a and 12093b,
Laws of Wiissouri, 1941, page 318, the Sheriif of S$t. Louls
County 1s required to look Lo the County Counselor for lesal
advice and representation.
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Gouclusion

it is, thercifosre, the opinion of this Department
that Sections 12993%a wnd 129936b, Laws of uilssourl, 1941,
page ol18, whici provice that the County Cowiselor of
counties of I'rom 200,000 to 400,000 inmnablitants shall be
the sole legal rspresentative ol ths county off'icers, supoer-
seded and repsaled Section 8Ba, Laws of [flzzourl, 1939, page
879, which proviaed that the cheriff of such counties could
appolnt an atiorney, anu that the Sheriif wmust now look to
the County Counselor for legal advice and ropresentation,

nespectfully submlttsd,

AKTHUR O'KELPFE
Assistant Attorney-General

APPROVED:

VALiln C. THUHRLO
(Acting) Attorne;-General

AD '3 isG




