
COl.i.'I'Y COUhT : r • ..AY VACA'f~ A::JDI':'IO .S IN t"_ I NCO::-.,ORJ..'fED 
TOWNS SO TH.nT A3JE.:33MENT NI LL BE BY 
AC::E .G~ RAT~...EI. 1fri.A! ~ TO' .J.-; LO'l'ti . 

J anuary 23 , 1940 . 1- :?. ,-J 

Hon. Shelton llilliams , County Cl erk 
Pike County 
Bowli:1g Gr een , Missouri 

Dear Si r : 

We ~ re in receipt 6f your reque t tor an opin
ion under d t e of Nov .mber 27 , 1939 , .hicl. re ds as t ol
low!.> : 

"I would like an opinion a s t o whether 
town lots i n an noncorporQt ed to~n can 
be a s sessLd , a~ acre~ge i nstead of town 
lots . This l and is not used for any
thin~ but pasturage l and. The to~n is 
a~o~ t abandoned . 1~d t he lots have 
no value except as othe r acr eages. 

" Can t he count , court i ssue an order 
changi ng this to\n lots to acreages?" 

Section 7168 h . ~ . ~o . 1 929 , provides the proce
dure 101 vacating additi ons: 

"If any person shall l ay oft an addi
t ion to any town or city \1hich he doe s 
not i mprove , and ~uall be the legal 
owner of all lots contained in such 
addition , s uch person , or any other 
person who s hall beco e he l egal 
ovner thereof , s h£.11 Lave such addi
tion or t ny part t he1·eof vace.t t; d by 
applyin~ to thb count / ccurt of the 
pr oper count y , Lfter notice ts here
i nbe or e provi de d and pr of of owner
ship of such lots , but such a ct of 
vacation shall have no f orce or eftect 
until -a cer tificat L ~..hereof be made 
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gg~ ~tl~~~rgfc¥~c8~dt~~ ~fi;crgg~~er 's 
office of s&id count~r . " 

l '1 the caee of Spureeon v . !iennes se. 32 .. ~o . 
App . 83 , l . c . 87 , ~he court ha i occasion t o co~strue the 
above sectJ C~ and S[ id : 

" .. 'e do not t~ink: thf:t these. s ectil'n ( 504:7, 
E-048 , P . • 'oro . 16 79 , now 7165 , 7166 , 
- . J . Po . ~929 ) apply to ~he case a t bar; 
tor he &. , 1 ~ i s not a "street" or an 
t: alley " .. hat is oought t o be vaceted but 
p~rt Ol an ~ntire addition, i ncludi e , 
perhe:ps , m~m~ streets , alleys and public 
s qu1re s . It r ol lows , ~h n tbut thi s 
p:oceedi. .. : mu t b t. ·;ovcrned b. r ::iection 
5050 , n~ ""lust, st nd or fell by :;, f air 
constiuction of th~t statute . This 
s tttute was int nded to meet just such 
u c s e c.s the O~l. bei o::-e us , e.nd we 
do not s ee taat i ts validi tJ i s i 'il
pai red by r ee.scn of t ht.. 1e.ot that r.here 
are severel C\':rers of t he addl tion 
sout~t t o be vaccted. ~he statu~e does 
s r..y . "'If any per so .. shall l t.y off &n 
addit1on * * * and sh~J l b f t he l efbl 
Olmer of ull lots , " but coes it tollow 
the..t two or ._ole: per so .. ~s .L..ay ne t lay 
off en ed i tioo t o a town , ~nc afterwar ds 
seek t o h~ve the same v~ceted? Or t hat 
e m •.. . b cr 0.1. per s o' s Vtho e ro owners of 
v .... rio s lot mo.. not j oin L . t he same 
pet1t~on for t he s~c end end ~urpose? 
Herb t~cso petitioners arc tht 1 gel 
o•nerc of t tG lots sought to be vace t ed . 
uh&ll we s ay t tne t het , f orwooth,aa 
t .e :r e is mo :...... than one O">.nor , the statute 
does not a·rly ? E Lr ! t n . lli~~ tO 
pl ace en;r such narro\Y construction unon 
the laws of t hi s s tat e . It will be 
observed t nat this section , unlike s ection 
5048 , makes no provi s i on ro ~· a rei!lOL...Strance, 
and for r·e £; so as hi c. readily s ug e s t them-
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selves; nor for a continu~nco until t he 
ne~t t elm of the court . It provi ces tor 
not ice t nd proof ot o . nershi o f the 
lots , ~iving the count y court jurisdic-
t ion to hear ~d determine tj~ matte r . 
~ho jud~~~nt vacati ng the a dd t i on was 
made at th~ !ebruer y t erm of t~e court , 
after due notice ~d or oof of t he same , 
and WE- s ee no good reaso1... .ily the Juris-
diction of t ne court s houl d be questioned. " 

Under Section ?168 , supra it oulc not be nec-
ces sary for one person, t o own all th< town lots sought 
to be vacated. It is sufficient t hct the pet:tioners be 
the l lgal o . ners of t he lots sought to be vacated . 

The court i n the case of St at e v . Kenne dy 207 
S. . • (!·o • .kpr . ) '11, after diacussi.ng the appli cabi lity 
of vection g258 ( ~ow :ect ion ?168 , supra , ) points out t hat 
after vacation t ue proper l egal descri ption of t he property 
comes back: 

"It is true , i n L sensL, that the 
i de_tity of "block 21" was not de
stroyud by tL vacation , but +:e 
l eg l i ty of th~ t descri) tion of the 
prope1·ty was "estr o:red. · ':he ground 
itself , of cou~& , r emained , and no 
doubt a surveyor coul d , by r t. f erring 
to t .... a record of h vc. cat E..c l at , have 
lo~~t d it~ boundar ies ; ·but so , Llso, 
could J..e .1 ve ... etc ... _ ine"" tne lines 
oi t.~ l and by its proper l egal de
scription , ''.hich came back i nto er
feot ~~~ n the vacation was made , and , 
sincu it ~as i r this status et the 
time the as - ess~~nts wer e mede , they 
should have been made by the p1·oper 
and valid description then existing. " 

From t he for~~oinv we er~ ot t he opinion that t he 
county court may vacate part of or th~ enti re acdition in 
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un1ncorporate ~ to~ns so that t he as ses.nent will be by acreage 
r at her t hun to~ n l ot s provided the proce~ ure outlined in Sec
tion ?1 G8. . • l'o . 1929 , i s CO~plled i th . 

R~ spectf'ull ,_.. sv.bcl t t ed , 

Ill::.. ' A32 ...... --.lJ'l 
A ! PROVED: Assi stant Attoincy General 

V.r . ~ Bt 1--h 
\ACvi g Attorney General ) 

W/ mc 


