
COUNTY COURTS : A judgment rendered by the county court 
can be executed the same as a judgment by 
the circuit court. 

(. 

November 23 , 1938 

Honorable Cerl ~ . lilliamson 
Pros ecuting .. ttorney 
Ripley County 
Doniphan. h.i s souri 

lJear Sir: 

-.ie are i n r ecei pt of your let t er of November 7 , 
1938, re~ue stin~ an of i icial opi ni on from this a epar t ment , 
which reads a s f ollo\vs : 

ni desire an opinion from your office on 
Secti on 8070 , H. 8 . ~o . 1929 . 

11
.1\ petition was duly circulated for i mprove

ment of a public roa d under Section 8069 , 
and all matters under said section were com
plied with. Jlfterward a remonstrance against 
proposed road was duly signed and presented 
to the court and a fter due not ice , a hearing 
was held , and the county court found t hat 
t here were reasons why the proposed road could 
not be i mproved and t he cost thereof charged 
aga inst t he l ands in the distr ict , asce rtained 
the cost and exoense i ncurred by t he com
missi one rs i n the preparation of the pl ans, 
specifications , e s t imate , map nd proti le , in 
the l ist of l ands, and dismissed ~he petition, 
anu r ender ed judgment aGa inst the pet i tioners , 
f or costs , i ncluding t he cost and expense in
curred by the commissioners . 

'~Y que stion now i s as to the proper precedure 
toward collecting the Judgment . Is a county 
court empowere d to iseue exe cution on such Judg
ment '? Or i s i t necessary, or proper , for a 
t ranscri pt to be f iled in the Circuit Court such 
as in j udgment s from a Justice of the Peace 
Court'?" 
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. Section 8070, R. s . Mo. 192g, partl y reads as 
follows : 

"It any such protests have been so 
filed and t he court finds ·after a hear 
i ng tha t such protests have been so f iled 
by owner s of a ma jority of t he acres of 
land in t he district t hat is within one
half mile or said publ ic road or part of 
a public road; or if suff icient reason 
should be shown to the court why suoh 
public r oad or part of a publi c road can
not be so improved and t he cost thereof 
char ged agai nst the lands i n t he district , 
i t shal l ascertain t he cost and expense 
incurred by t he commissioners in the 
prepar ation of such plans , specifications, 
estimate, map and profile , ~d s aid list 
of l ands , and shall diamiss such petition 
!B£ r ender ud ent against ~ petitioner e 
for costs , nolu n suoh cost and expenst 
!ilcurred ~ ~ oommiss{oii'6ri.n--

Artiole VI , Section 36 , Constitution of ~issour1, 
reads as follows: 

"In each county there shall be a county 
court , which shal l be a court of r ecord , 
and shal l have jurisdiction to transact 
all county and such other business as may 
be prescribed by l aw. The court shall con
sist of one or more Judge s , not exceeding 
three , of whom the probate Judge may be one, 
as may be provi ded by l aw. " 

Section ~21 , R. s. ~o . 192g , r eads as f ollows : 

"The supr eme court of t he state of !t is
souri , the courts of appeals , t he cirouit 
courts , the county courts and the probate 
courts i n this state shall be court s of 
record , and shall keep just and faithful 
records of their proceedings. " 
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Under Section 8070 a s above partly set out, the 
county court ha s a special jurisdiction to issue a judg
ment against the pet itioner on a petition for the i mprove
ment of a public road bei ng refused . I t is a special 
jurisdiction conferred upon t he county court alone and not 
upon a circuit court . Accordi ng to your request , the county 
court di smissed the petition and rendered judgment agai nst 
t he petitioners for costs , includi.ng the cost and expense 
incurred by the commissioners. All or the costs set out 
i n your request a re specifically specifiad in Section 8070 
as above set out , and the judgment is proper . 

Under Article VI , Section 36, of the Constitution 
ot Missouri, the county court is a court of record i n the 
same manner as a circuit court or other superior courts . 
The judgment of the county court grant ed by the court under 
t he specia l jurisdiction as above set out is subject t o 
executi on the same as any other judgment i n any other court 
of record. 

follows: 

Section 1152 , H • .3. !.:o . 1929, reads as fo llows : 

"The party in whose favor any judgment • 
order or decree i s render ed, ~&ay have 
an execution in conformity t herewith." 

Section 1157, H. s. Uo. 1 92 9 , partl y reads a a 

"Anz partz entitled!£?.~ execution ~ 
a court of record ma y have it directed 
as mvided 1u .lli preced'fns section, .2£, 
& s ortion, ~ may have ll directed !2 
any sher ff in~ stat e £! M1s sour1.w 

The previous section referred to in Section 1157 
refers to the date of the return or the execut~on by the 
sheriff t o the clerk i ssuing the same . 

Section 1158, R. s . Mo. 1929, reads as follows: 

"The clerk shall, beror e delivering any 
execution i ssued by h~n, indor se t her eon 
the debt, damages and costs, or damages 
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and cost s , t o be recovered , and s ha l l 
keep i n his of fi ce' a well-bound book, and 
enter therei n an abstract of all executi ons 
i s sued out of hi s off i ce , sho,dng t he date, 
t he names of the parties , amount of debt, 
damages and costs , or damages and costs to 
wha t officer directed , when made ret urnable , 
t he r e t urn , i f any , and a reference to the 
book and page wherei n the. judgment or decree 
whereon such execution i s sued is entered; 
and every such cl erk shall , moreover , ke ep 
a regula r index to s uch abstract of execu
tions , arranged a lphabetical ly , both by the 
name of t he pl aintiff and defendant t herein.• 

Under thi s s ection , t he clerk: of the county oeurt 
may i s sue an execution t he same as t he clerk of the circuit 
court on account of t he county court having special juris
diction to r ender judgments as set out i n that part ot 
Section 8070 ., s upr a . 

In t he C&Se or State v . Fulton , 152 Uo. App. 345, l . e. 
348, the court sai d : 

"It was hel d in a nUil!ber of the ear l y cases 
i n t his state , among t hem Strouse v. Drennan, 
44 Mo. 289; Gibson v . Vaughan, .:\ dm., 61 :Mo . 
4~8, and severa l oases earlier t han t hese , 
t hat the f acts necessary to show jurisdic
tion of proba t e and county courts must ap
pear from their r ecords , but t hese cases 
were expressl y overruled in the case or 
Johnson v . Beasley. 6~ Mo. 250 , and the 
pri nciple announced in t hat case that while 
t he proba te and county courts are courts ot 
limited jurisdiction and t heir power t o a ct 
is provided b y the statute , yet A!! 12. ~ 
matters ~ the stat ute pl a gea exclus i vely 
within their-Jurisdi ction thez stand on the 
s ame footing ll courts £! general Jur!SdiO'i!on, 
and t he same pre sumpt ions are to be i ndulge 
in favor of the regularity ot their proce•d
ings and t he vali dity of t heir Judgments and 
orders in r el ation to the matter$ exclusively 

' ' 
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confided t o ~heir jurisdiction as are 
indulged i n f avor of the judgment s and 
orders of a court of general Jurisdiction . " 

~lso, i u the case or 3 i ngham v • • \.ollman , 256 t:o . 573 , 
1 . c . 5ag , the court 3Li d : 

"Thts.t oruer or judgment is not open to 
collateral a ttack , and no direct att a ck 
i s made upon it by the pleadings i n this 
case . The county a s wel l a s the probat e 
court , i s one of inferior j urisdi cti on, but 
t ... J.e ruli ngs of sorr:e of the earlier c sea 
us to the absence of any presumption of 
juri s di ction when the recor ds of those 
courta ~o not affirmativel y di scl ose their 
jurisdiction huve been r epeatedly overrulea . 
The law i s now settl ed that the order s and 
judgments of county and probat e court s , 
made i n the exercise of their statut ory 
powers over subject s ana matters conferred 
upon them , are entitled t o the same f avorable 
presumptions urising , eith~r from t he state
ment s or tho s i l 9nce cf t heir r e cords , which· 
are accorded in l i ke c~ses to ci rcuit courts 
or others of general jurisdiction. (Johnson 
v . Beaz l ay , 65 Uo. 250 ; J esl oge v . Tucker , 
196 1:o . 1. c . 601 , and c&ses cit ed; moell 
v . Bridge Co . , 223l~o . 1. c . 22?; l' acey v . 
~tark , 116 l .o . 1 . c . 494, and c ases cited ; 
L.c Jonal d v . l.cDaniel , 242 l'o . 1 . c . 176; 
Covi ngton v . Chamblin, 156 l.o . 574 ; State 
v . Fulton, 152 1..o . App . 1 . c . ~48 ; .Jeweese 
v . Yost , 161 llo • .rtpp . 1 . c . 12 ; Spicer v . 
3picer , 249 ~o . 582 . )" 
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CONCLUSI ON 

In view of the above authorities , it is the opini on 
of this depar tment that ·,·Jhen a j udgment i s rendered ag,,inst 
pet i t i oners who have fi led a petiti on for the improvement 
of a public road under Section 8069 , R. s. :·o . 1929 • and 
the county court has dismi ssed sai d petition under Sect ion 
8070, R. s. ~o . 192 9. and assessed t he costs of' the pro
ceeding agai nst t he pet i tioners by a lawfully rendered 
judgment , t hen the county court i s empowered to issue execu
tion on such judgment i n the same manner and form as a judg
ment rendered in the circui·t court or the Stat e of Missouri . 
It is f urther t he opinion of this department that i t i s not 
neces sary to fi le a transcript of the judgment rendered by 
the county court i n the office of t he clerk of the ci r cuit 
court as i s done i n judgments bef ore a justice of the peace 
court . 

Respectful l y submitted 

~V. J . BURKE 
Ass i stant Attorney General 

APPROVED : 

J. E. TAD..OR 
(Aoting ) Attorney Genera l 
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