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PROSECUTING ATTORNEYS : Where two or more defendants are j ointly 
charged and convicted , a prosecuting 
attorney fee s hould be assessed a gainst 
each defendant . 

April 7 , 1938 
,, 

Mr . Br yan A. Williams 
Prose cuting Attorney 
Bol linger County 
Mar ble Hil l , Missouri 

FI LED 

Dear Sirs 

In compl iance with your reques t of Mar ch 30th f or an 
opinion on the mat ter aet forth in your letter, we are pl eaaed 
to give you the f ollowing a s the opinion of th1s department 
t hereon . VIe here s et f orth your lett er pertaining to the 
matter as f ollows: 

"Referring t o Section 11783, H. S. Mo. 
1929--Fees of proaecuting a t torneys , 
with reference to that par t reading as 
follows: 

' - - - for the conviction of 
ever t defendant in the circuit 
c our , upon indictment or infor
mation, or before a justice of 
the peace, upon i nformat i on . 
when the puni shment aaseased by 
t he court or jury or justice shall 
be f ine or i mprisonment in the 
county jail• or by both such fine 
and imprisonment, five dollars ,-- ' 

"When two defendants are jointly char ged 
upon an informati on and plead guil ty to 
t he charge and are given a f ine . should 
t he five doll ar fee be aase•sed a ga inst 
each defendant? Misdemeanor charge and 
Tined by Jus t ice . " 
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I n addit ion to that part of the above s tatut e which you 
quot ed , i t f urther pr ovides as f ol l ows : 

"~t- '* for the conviction of eve ry de
fendant ;·1here the punishment aasea se d 
shall. be h y conf inement i n the peni
tentiary. " etc . 

Pr i or to 1 88'7 , the above stat uto , t hen Section 5596, n. S. 
Mo . 1879 , so f ar as concerns the matter in question he r e , read 
as f ollows2 

"~.- -~ for c or.victi on i n the c i r cuit 
cour·t upon indict ment or be f or e a 
jus t i ce of t he peace , upon informa
t i on , when t he court , or jury, or 
both , shall be by fine or impri s on
ment i n the c ounty j a i l , or both 
such i' ine or impriso"ment , five 
dol l ars ($5 . 00) ; ~** for convic
t i on in any case where the puni sh
ment assessed shall be by confi ne
ment 1n the peni tentiar y , " etc. 

In 18 86 , the st . Louis Court of Appea l s ruled i n t he caae 
of In the Mat t er of Jerry ~urphy and J erry ~pillane , 22 Mo . 
App. 476 wher e the defendant s had been char ged and convict ed 
jointly and a f ine and costs aaseased a s punishment , that the 
prosecutor was ent i t l e d t o but one f ee , or in other words , 
five dol l ar s ($6 . 00 ) . ~onsequentiy, i t might appear upon fir s t 

' tmpreaaion , a t l east , t hat the questi on wa s s e t t l ed . 

The ruling 1n t his c aae , however , was baaed upon the above 
Sect i on 5596 of the 1879 s tatut e s which was ~he l aw in f orce a t 
the t i me of the c ourt ' s decision and was quoted t herefrom i n 
the c ourt's opinion . 

I t i s to be noted t hat Section 5696 . ays , among ot her 
t hings : 
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11 * * for conviction in the circuit 
court * * * or jus t ice of the peaoe 
* * * f ive dol lars (~ .00) 11 

Again, in a subs equent part of the section, 

'' * -:~ f or conviction in any ca.s e " etc. 

Ap~11 7 , 1938 

Subsequent t o the ruling by tne St . Louis Court of Appeals 
i n the above case at the legislative session of 1887~ Section 
5596 was amended and has ever since stood 1n its pr esent 
form. 

By the amendment 0 f t he above section , there was added 
to the f oregoing l anguahe of the statute, at both places 
where f ound in the section, the words "of every defendant" , 
so that the law as changed and as it stands today is as 
f ollowas 

" ·::- · .. f or c onviction of ever} defendant in 
t he circuit court ·::· * * or ustice of the 
peace · ~~ ~<- -;l- five dollars ( ~.;.s .oo ) . :r 

Again, 

"* * f or conviction of every defendant 
in any case" , etc . 

It is fair to assume tha t when the Legislature o£ 1887 
considered the amendment in questi on, it was aware of the ryling , 
of t he st . Louis Court of Appeals made some six months or 
more prior t o the convening of the l egialati ve aeas1on, that 
the Court had construed the statute , as ij;_ .f}tood at that time, 
to mean that it provided the allowance o.f~re than one fee or 
.five dol lars ( ~~ . 00 ) to the prose cuting attorney whenmore than 
one defendant was charged at one and the same time . 

Hence , by insertion in t r e statute of the words nevert 
defendant" by the amendment of 1887, the only logical cone usion 

l 
~ 
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to be r eached i s that t he Legi sla ture int ended t hat thereaft er 
the uro~ecuting attorney should recei ve a tee of five dollara 
( $5 . 00) i n a mi sdemeanor c as e (and a f ee o.f a l arger amount 
i n a fe l ony case} for the prosecution of eaeh and every defen
dant , whe t her the charge i s separa t ely or~ntly with other 
defendants , upon convi c t i on ; and that the Legislat ure of 1887 
as a c onsequence of such amendment int ended that the ef f ect 
of t he prior ruli ng of the s t . Louis Court of Appeal s would 
t her·eby be nu~ lified . 

In view of the fact that the above mentione d amendment 
to t he 1879 law was the only an1endLlent made and that it was 
made a t the first opportunity follo~ing the above ruling of 
the Court o f Appeals , the onl y reason that can s ens ibly be 
ascribed t c I!U'·h legislat ive acti on i a that it d<;sir pd the law 
or rule to be the exact opposite to that which the Court ot 
Appeals had hel d on the question , that is t o say, that the 
Legisl ature of 1887 decided th~ t the1·ea1'ter it should be 
specifically understood thaJ; p:r·oaecuting attorneys were not t o 
be l imited to one fee where defendants were j ointly charged, 
whe ther in a misdemeanor or fe l ony case , and that it (the Leg
isl ature) i ntended to expressly so provide by the l anguage 
us ed and added b y t he a.menilitent as shown above . 

A well establishea r ule of statutory construct i on i s 
f ound i n the cas e of Pemuroke v . liuston , 1eo r·o . l . c . 636 
\fiJ.e re in the co,_wt said : 

"To ge t at t he true meaning of l anguage 
empl oyed in a statute we mus t look at 
t he whole purpose of the a ct , the law 
as i t was before the ena ct ment a nd the 
change in t he l aw i nt ended 12 ~ ~." 

Again, in the case of Gum v . 3t . L. & F . ny. Co., 220 s . w. 
l . c . 704 , the court sai d : 

" I n the i nt er pretati on of an amended 
s tatut e , the s tate o f t he old l aw and 
the mischi e fs arising thereunder are 
t o b e considered . " 
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CONCLUSI ON 

We helieve , in vi ew of the s t ate of the old law and 
inter pretat ion given i t by the St . Louis Court of Appeals• 
that if the above rul es of s t atutory cons truction be applied 
to the .aJilen<.led ln ~ , vlhich 1s the present law,. i t ·leads in
evitably to t he c onclusion that where t wo or more defen ~ ants 
are indict .d .... r inf ormed against j ointly and whereby con
victed or pl ea of ~ilty and a fine or jail sentence , or 
bot h • is a ssessed as punishL1~nt , ther e should be as sessed 
against each de fendant a fee of five dol~ars ( y5 . 00) for the 
bene.fit Ot't'he prosecuting attorney. 

he spectf'u.l.ly submitted , 

J . 1JPI' I !.GTON 
Assistant Attorney General 

J. ~ . TAYLOR 
(Acting ) Attorney Gener al 
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