
CIRCUIT CLEFKS : Not entitled to f e e provided by Sec . 717 , R. s . 1939 ; 
said sec t i on repealed by House Bi ll 1 77 passed by 
59th Gener al Assembly . 

sopto.aber 1 3 , 1943 

FILED 

ilvnor 1olo John \',. 'i.hite 
Cl er 1<: of t ne t. lrcui t Court and 

.x- Of 'lcio .tocorder 
"o.snin.r:ton Lm.m.ty 
.Potosi , Hl eoour1 

Doa.L' . r . White: 

9b 

LJndor date of ~eptomber a, 1943, you wr ote this 
of1' 1ce requesting an opinion s followoa 

"L"hore soeos to bo n 1'111sunder stand-
1ll0 hero on the conLtruction of ~oc . 
71'/ d . s . 1 93::> , a" my offlco i o on a 
salary baals the GotUlty ia of the 
opinion that lt wo~ld bo only a pay
mont t o mo and from me oaclc t o the 
County i n this ca~o , so I would nppro
~lnto your opinion on this matter . J 

(ootion 717, R. s • .to . 1939, r oforrod to i n your 
l 0t tor , 13 as follows: 

"Th6 clark ::-,ual l recalvo one dollar 
and fifty c ::.nts for hiu sol•vlcos nt 
each tor of tho court, 1n complying 

1 th t .s:1o ;lrovl s iono of the t~o pro
cedinb sections . " 

The "twv pl~ecodlng sections" rvfel'z·od to ln action 
71'/ aro ~oction 715, h1ch directs the clorlc of tho circuit 
court to .' eu. ter the attondanco and u ileo.£0 ot jurors, nnd 
~action 716, \ hlch direct:~ the clerlc to is ue.:crip to tho juroro 
for their at'tondanco and ..ui lea£e . .1he fee of ,..1 . 50 per t orm for 
thObO ~crvico~ r.ao flxod by oct on 717 and ls all ~~~t the 
olork wa :..; pOi"'llll ttud to cha..:·ga and rocoi ve for :..uch sorvicos . 
Ford v . Hy . ~o . , 29 lilo . App . 616 . 
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\ hat is no\· oct ion 71•1, ft . ; • _.o . 1939, was first 
onactod in 1855 ( • s . ld~5, page 9~1, ec . 16) and waa 
approved December 5 , 1855 . .t that time the compensation of 
tho clerk of the circuit court -..as upon a feo uo.s1s ( .1.~ . S . 
1855, pages 764, 765 and 766) . ~ 1nco that til:le tho .:~ethod 
of co .tpensat1n0 the circu1 t clerks naa boon chnngod several 
times f rom a f'e 1 oa::~ 1s t o salary, back to a fee basis , and 
then to salary. 1 ithout settinG out ali of the changes 
and times when thoJ occUJ.•red, atte. tion 1 s ca.J.L .. d to tho la.st 
t~o changes . The 57th GeneraJ. s~ owbly, in 1933, ropoaled 
tho act tHen i n fol'ce undol' which the circuit clerks vore paid 
a salary, and placed the clo~s upon a feo vas1s \ ith a. fi xod 
maximum. La s of 1933, page 369 . This oill was Co~1ttee 
'" u.:>:..tit. .. ute for ona1,e Bill 74 . In addition to fixing the max
imu 1 omount of fees wh~ch could oe r otai ned by the c l erks of 
the circuit courts, it also fixed the f oes of the county clerks, 
provl~od tnat the last United tatos DocenniaJ. Gensus shoul d ~e 
used a:~ the population oi' the county, provided for a eputieo 
and tho ir po.y, anu l'Oquired the clerks to charge., colloc t and 
account f or all fees accruing to t heir oft'ice, except such foes 
a s ~ore charga ble to thei r respective counties . 

·Tho 5gtll Goneral As.JO.ibly in 1937 agaln changed tho 
method of pa~inti tho circuit clerks . La~s of 1937, page 4~4 . 
Thi::~ v- as House .Sill 177, am tne provisions of this o.ct aro no" 
~octions 13408, 13434, 13435, 13436 and 13437, R • . • ao . 1939 . 
Section 13408, after fixing tho co~pensatlon to ~e po.id t o the 
clerks of tho c1rcul t coarts in tho coa.. tios falling within the 
various population oracketa, contains tho following: 

" -:: ::- *Provided ., it shall be tho duty of 
t~e circuit clerk, who i s ox officio 
recordor of do ds, to cho.rgo and co~l oct 
for the county in all cnses every tee 
a.ccruing to his office ns such recorder 
of doods and to which ho may be ontitl~d 
under t he provision~ of section 13426 
or any other s tntuto , ~uch clor~ and ox 
officio recorder t. ,. ... all, at tho ond ofeo.ch 
month, fl l e rlth the county clork a roport 
of all fe .c char0 od and acc~~ing to his 
offico durin~ such month, toee ther ith 
tho names of porsons paying such toes . It 
si.1all bo tho duty of such o 1rcui t clerk 



Hon. J or.11 · • h i t e - 3- ~ept . 13, 1945 

and ex officio r 1cordcr of doads , upon 
tho Tiling o1' said report, to fort hwit h 
paJ ovor to t he co~tJ treasurer, al l 
moncJs colloctvd oy him uuring the 
nonth and required to oe s11onn in such 
mont hl y r~port a s hereinaoove pr ovided , 
t akin3 dupl icate r ecoipt therefor,. one 
of \ hlch shall be filed with the county 
clark, and e very ~uch c ircuit cler k and 
ex of ficio rec order of deods e.11all ue 
Trn ~lo on his official ond tor all fooa 
coll ected and not accounted for by him, 
anu paid into tho count y treasury a::: here
in provid~d: Provi acd further , that the 
c.l.erks of tho circuit court s shal l be 
al:o od t o ret~in 1n aGd1t1on t c tha sums 
al.o~cd in t his soct:on, all f oes earned 
o him in cases of chang e of venue f r om 
other co~ t1e~ : Erovidod further , that 
m.til tho expi ration of their pre ent 
t er 1 of o_f:ce , the person~ holding the 
o!':ico of circuit clcrl! shall be po.id the 
raaxililll..t m...tount as nor provided by laT', 
in t he manner provided JY this chapter . " 

~ ~ctlon 13435 provid~~ that the sal ~rios of tho cl orks 
and doputie~ shall o~ paid o~t of the county treasury . 

ac tion 13456 provides as f ollor.s : 

''It shall be tho duty o .. t ho clork~ o:· 
all ci_'cui t c o.1rt o to. chnrge o.nd collect 
J.~ Ol' t ... 1o county, i n all caao~ , ovcry f oe 
accruing to their offices under tho pro
vision of sec tions 13407, 13409 and 13410 , 
or any other statute~ and if such foos 
oe not paid ~hen due ~j tho part y 11nole 
!or t he paymont, ~ t sna.ll bo tho duty of 
the clerk t o f orthr-1th i u ue n foe bi ll 
!or same and pl aco cuch foo ill in tho 
hands of t he nherlf! of t ho pr opor county. 
¥"ho shall for t hwith l '3vy sane on the per
sons lia bl e therefor, or t heir euretios , 
as authorized and provided ~ sect ion 
13398. .. uch cl ark shal l • nt the ond or 
each mont h , fi le \l.ri t h the c ount y cl er k a 
~oport of a l l foos paid and accruing to 
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his oi'fice dtu"ins such month, t ho date 
of uccrual to oo detor~inod an the date 
of t he f inal disposition of the'case , 
s tat1nz tne title of the case or on 
hat ~ccount 5~cn feo~ \ O~c ch~ged~ 

together ith t he name of the persons 
-;-ho aru l ia.,l e for snmo , with t ho namos 
of nll t urotie ~ , · hore ~ecurity of cos ts 
have ueo1 .. raq .J.l ud , and v hich report 
bhall also sho\ hat f ee b ills , lf any, 
have bean i ssued and f or hat foo~ and 
.hen placed 1n ~10 hands of t ho sheriff 

for coliactlon, and further stating t hat , 
after d ue di ligence, he ha s been unaole 
to collect the fees re por t ed unpaid and 
which said report shall ;)e verified '":Jy 
t he affidavit of cuch cler ks . And -uonthly , 
such clerks ~1all pay into t he county 
treasury the amount of all f oes collected 
oy virtue of hts off ice and every clerk 
shol 1 be l iaole on his of 1'1c1al end for 
all f oos c ol lected and not accounted for 
-:y him as provided ~y ltH"• It shall oe 
t he dut~ of t he county court to examine 
such monthly ropo.L· ts ond to r equire of 
t he pro!'ecuting at t om ey to ezd'orce pay
ment of all fees t hero1 n shor.n to oe un
paid in any manner no~ or hereafter pro
vided by ltn , and., to that end, euch 
prosecu ting attorney r.hall have authority, 
at ~ t~e, to direct th o i tLuance of any 
execution or f ee olll for costL 1n any case 
in which any cos t s acoruinr; to t ho county 
arc unpaid . " 

.._ action 13438, \hich \ a s in effoc t at t ho tillle of 
t he ennctmout of house .oill 17? ·Y the bOth General s s emoly , 
is as f ollows : 

"It ~hall ,e t he uat~ ot such clerk. 
executive or mini s terial off iccq ~thin 
fifteon days after such ordor ha~ been 
mado, t o pay into t ho county t reas ury the 
a&ount of moneJ so ordorod to be pa i d , 
and tnko dupli cate r ecei pts therefor, one 
of t hich he ~hall f1 lo in t he office of 
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the clerk of the county court, rho shall 
in:unedia,tely charge tne treasurer with the 
amount theroof . I .f any clerk, oxoc·; tive 
or mlni~terial officer shall fail to ) ay 
tae amount of mondy so ordered to oo paid 
into tho county ~roauury, and file the 
rece1 pt thor\)tor, r i thin the said f ifteen 
days , the county court shall immediately 
cause suit to oc co,:IJa\Jncod on tho of .~.iclal 
~.~ona. of _:llch elora for ::;uch amounts of 
woney, togetner ith ln~erest, at t uo rate 
of t~ onty por cent per annmn from tho end 
oi sald tiftoetl do.yo till paid. " 

As prdviously pointed out , ~hen what is no\ Sect ion 
717 as firet onactdd the clerks of the circuit oourts received 
tholr co.apansatlon in t:no form ot toes collected from l itigants 
and a fe~ fees .fro.111 the countle~, like tno ono provided fer 
in Section 717, aJtd thoy aro no pald ·a salary out of t he county 
treasury . Tho act .. h.ich placed tho clorks of tho circuit courts 
upon a salary uaois further requlre .;~ the.a1 to colldct nnd account 
for ovory fee accr lling to their offices under tho pr ovisions of 
<"octlons 13407, 13409 , 13410·, or dllt other statute . Section 
13407 fixos thJ fo3o .. t o oe chargo or tao 3orvlces of the clork 
in civil suits . ~vction 1340~ ;1xoo tho foes that may bo charged 
in crLtinnl case~ , and ,..action 13410 .fixe a tho .fetJs to .)0 chnrgod 
i n naturalization prv~oedlng~ . IJo montlon i~ aade of action 
717 out it is another statuto .fixine a fe e for sorvicoa of cir
cuit clerks and ould no douut be included in the phra~e any 
other s tatute . " 

Th~ first clause of ..:>ectlon 13408 prevl ,usl y lilont1oned , 
is ao .follo· s: 

"Tho clorkc of tno C.l.l'Cuit courto of thia 
s tate ~hall rocoive .for thelr ~orvlcos 
annually t 10 fo ... lo. 14-lQ sum: . -:; .. - ... ;. *·" 

Tao compousatlon .Lix(ld it. for Jorvicoo , not one clo.as 
of .,ervices but all claa .. o-.. of sorvicos in conn\)ction '.: ith their 
d uties as clorMrs of t:1a courts . i'ho rl)gisterlng of jurors, ooth 
grand and potit, rho UJ.' <3 u. ... od in t.he circuit court, and the 
issuing of s crip to them, o.re duties which rightft:..lly should oe 
porfor 1ed y t he clerk of tho court 1n 'hich the jurors are used 
and r ouid ordinarily be c onsidered sorvices vhich ~ero included 
under the ~ord services" a CJ used 1n oction 13408 • 
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':>.J c t ion 717 is mucn oldar and fixod n fo e f or 
o~y one ~ervice. 

The purpo~e of construing statutes i s t o ascer
t ain t ho intention of tho Logisl ture i n enacting the bills . 
Thompson v . Ci ty of Lamar ., 17 S . • ( 2d) 960 ., 322 .. o . 514; 
State v . 1 oom ~s . 25 L. \v . (2d) 10 , 324 o . 819 ; ~rtophono 
Gorp ., v . Coale., 133 s . • ( ~d) 343 , 345 o . 344 . 

Hy using t he fOrd " services" i t v. ould s eem t o in
dicate t ho l ogi slativw i n t ention ~ as to have tho co~pensation 
fixed to cover all services rond r~d oy the c l er ks i n connec
t ion " i t h t ile holdi ng of court s . 

If it \ a s t h e lel~i~>lo.tive i ntention that t he .... alary 
f ixed by ::..action 13408 should be in f u l l for a l l oervicec , as 
thi s section and t he other aoctiona enacted at t ho same time 
c ontain no ' ords of r epeal, ~ o are i n the s itua t ion of having 
a general statut o fixing a sal a r y for t ho perfor .• ance of all 
services and a special section of t he s tatuto f i xing a scall 
foe for one service . 

Ordinaril y a spec ial s tatute \·ill prevail over a 
general one and re1 tain i n force hen a l a t er r,ener al ac t is 
paas ed , but lt i s r ell os t a Jlished tha t \ hi l o implied ~epeals 
are not favored, a. Bencr al act \ .~.11ch c l oarlJ' t>hor s the l egis
lat ive i n t ent to :repeal a spvcial act ., \,111 take precedence 
and repeal .Yy implication tne s poc1nl act . f chott v . 
Continental Auto Ins . Under r it Jrs , 31 s . · • (2 ) 7, 1 . c . 11: 

" Appel l ant' c o.rrru.mont 1n support of its 
contention under t his hood 8o~ns t o run 
as f vl lors : Tho act of 1925 (hereinafter 
cal l ed tho act) i s a general la~ ; ~aid 
article 13 relating t o reciprocal nnd 
interinsurance c ontracts ., including said 
section 6385., io n special law; section 
6385 provides that no ln~ of t h i s s t ate 
rol~ tine to insurance shall appl y t o t he 
contrncta or co.npan1os oper a ting a.s re
c iprocals ; the act doo s n ot in exp.L•oss 
t erns r epeal .or amend section 6385; and 
a ~enero.l la~ d oos not repeal a prior 
spec ial l a by Lnp.-.1c o.tlon . ' It i s ~- * -::-
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true that t he presumption against 
implied repeals has peculiar and special 
forco hen the conflicting provis ions 
•hich are thought to work a repeal are 
contai ned in a local or special act and 
a l ntar general ac t . The presumption is 
that t ho special is i ntended t o r emain 
in forc o a s an exception to the general 
act.• 25 R. c. L. 927; Suo . 177. But 
there is no ru1e hich prohi .:>i t s the 
repeal of a special act by a gononi one, 
t he question ~eing ah·.aya one of int ention . 
And there can be no doubt out that it \inS 

t~e l eg i s l a tive intention t hat t he act 
should apply to contracts ot r eciprocal 
caopan1os ; oy ita express torms thoy are 
mad o subject to its provisions . The 
effect of the uct 1n thnt respect~ ther•
fore~ is to ingraft upon naid soction 6385 
another exception . 

" But it is said tha t i f the act ~as intend
ed to ~e 1n any rospec t ~ndatory ot sec
tion 6385 , it io to that extent void 
cause viol ative oL section 34~ article 4~ 
ot t he CoruJtitution, i n that it doos not 
desi gnate the ~ords inserted and then set 
forth in full tho section as ~Gnded . As 
to this it i o suf~ 1ciont to say that the 
c onst i tutional provis~on mentioned has no 
application to r epeal s or amond.ent s by 
implication . Dcr ria _otor Car Co. v . 
Col ourn~ 307 110 . 137 ~ 155 ~ 270 s . \: . 339 . 11 

~nd again, in O' Mallo} v. Prudential Casualt y & Surety 
Co . , 80 s . \' . (2d) 896 , the followin._ quotation is f ound at 1 . c . 
897: 

n;-o do not thi nk that any such concluolon 
follows . .side from the gener al propos i-
t i on her e tofore point ed out, that t he in
surance e t a t utos vere intended to JO exclusive 
as to. all matters to which thoy relato, \ O are 
a l so confron ted with thJ general rulo ot 
sta t utory c onstruction that a general wtatute 
will not oe held t o repeal a f'or1~er Bt a.tute 



Hon , John • h 1 co - 8 - ~ept . 1 3 , 1943 

special in its nature unles~ t he intent 
t o repeal i~ manifes t, or th3 t wo acta 
are so patently inconsis tent that they 
caonot stand tog.thor . State ex rel . 
~ tate Til% Co .. 1..iasion v. Cra\ ford , 303 '-0 • 
652, 262 s . w. 341; Uurl uurt v . Bush, 284 
1-lO e 397, 224 S . w .• 323; Follc v . City of 
~ t . Louis , 250 ?.to . 116, 157 s . '' • 71; 
r tate ox ral • JlcDo•· ell v . Sm1 th (Ilo . :.;up . ) 
6 7 S . • { 2d) 50 • n 

~ne rule a s pointod out 1n t he O' Malley case soocs 
particularly appl1ca 1Jle to the situation her e. l'or , i f there 
\ & B no rope~ or ' oction 717 oy the pusaaBe of the act of 
1937, t here ex ists one of t wo s ituations : f irst, there is 
a s alar~ paid ror all t he servicoa as clerk ~d then a fee 
f i xed for t ll.O porfor .::u:mco ot one service; or, aocond, r, salary 
fixod t or t ho duties of t he office and t ho off icor required 
to collect a too tor one service f r om tho county and tmmediatol y 
t urn i t ~ack t o t he county . ~ithor sit uation woul d be ridiculous 
and a bsurd . 

In interpr e t ing a s t atute t ho r esult s to ve arrived 
at Aolay bo cons idered . Brag.- Ci t:~ 1load Distri ct v . Jo:mson, 
20 s • \1 • ( 2d) 22 ~ 

s tatutes shall oe given a sons i Jle constr ucti on to 
effectuate t ho ~gi~l~tivo i ntent ion nnd avoi d unjuat or 
a 0surd conclus i ons or results . ldarler v . Uarl er •s s tate, 104 
s . '· · (2d) 733, 1 . c . 736: 

" A s tatuto will not ~o given n construction 
hich. ill make it un::?eaaona oJo or which 

\Jill result in on a >surdity. • tack v . 
General Baking Company . 283 ~o . 396, l oc . 
cit . 410, 223 s . \1 . 89, and cases cited; 
Jo.anston v • • ,agan ot al . , 265 u o. 420 , 
178 s . \ . 159; ~ tate v . Irvine, 335 ~ o . 

261 , 72 ~ • W. (2d ) 96 • 93 A. L. R. 232 . " 
. 

And 1n the case of Chrisman v . Ter 1ninal H. Aas •n., 
157 s . w. (2d) 230, 1 . c . 234, tho follo~ ing s tatement i s found: 

" s tatutes s~1ould receive a aonsi!>le con
s truction, such as ~11 ef~octuate the 
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l vgislntive intention ~ and, i f pos
slol e, so a s to avoid an unjust or 
a bsurd ·c onclusion. :~ -:~o * " 

Concl usion 

From tho foregoin~ t he conclusi on i s r anched t hat 
t he pas ... age of Ho\We Bill 1 77 oy the 59th General As se,ibl y, 
repealed .hat i s now pr i nted in the s tatutes a s f action 717, 
R. s . Mo . 1939; that the circuit cler k is not entitled t o 
r eceive t he foe provided for ther ein nnd t hat he neod not 
collect it from t he count y and return it to t he county . 

.1\.Pl' tWV • . D: 

OJtEG 

ROY JlcKITTHICK 
Attorney- Goneral 

Respectfully ~u . .mitted, 

'· • O. J ACKSON 
Assisttmt ... ttorney-General 


