
OFF I CERS - A person hold ing a c i vil off i ce may also at t he same 
time hold a military office within this State , and 
receive compens a tion from the St ate from both offices . 

Judge Ray E. Wa tson 
Livis i on No . 1 

Sept emb er 25 , 1936 

C.i rcul t Court , Jasper County 
Webb City, Mi ssouri 

Dear Sir: 

\~IL-E!) 
I 

\.__,__ 
This wil l a cknowledge receipt of your letter of 

r ec ent da t e wher e in you have ques tioned our rul i ng under 
da t e of August 15 , 1933 rela ting to whether a St a t e of
fi cer can receive a s a lary from a Sta te De partment qnd 
a t t he some time rec e l ve compensa t i on from t he St a t e Fa ir 
Boar c . 

Th e qu estion as ryr esent ed i n our r uling above men
tioned is d~ fer ent f rom t he que s t ion you have pr esented 
i n t h.., t our !2' evious r uling turns u pon per sona holding t wo 
c i vil office~ , contracistl ngui s hed f rom thoso hoid l ng 
ml l tary of f ices , ~nd in t his op:n i on we 1n nowise overrul e 
ou.r oDinlon unoer da t e of Lugust 15 , 1933 . 

Bri ef l y, t he que s t ion you have wo~ounde is , whether 
a civil of f icer can a t the s~~e ti~e hold r n of f ice in t he 
sta te milit ia and be en t i tled to compensP t l on f or h l s ser
vice in the l e t t e r office even t hough such compens At ion a c
crues a t t he t ime of t ho t of t he c i v i l of f i ce . 

In t he course of t h is op i n i on we have not deemed i t 
pro~er t o discuss t he que s t ions which might arise under 
certa in contingencies , nor have we de~med i t necessary i n 
support of the conclusion r eache d to d iscuss t he incom
patabil i ty of offices, a s i t a pnevr s from the number of 
case s r ead t hat the courts have invariabl y content ed t hem
sel ve s r egardi ng the i ncons i stencie s or i ncompa t abll i ty of 
off i ce s wi th t he spec : t i c .fa c ts a s pre sented in t hose cas es . 



-

Judge Ray E. Watson - 2- Sept ember 25, 1936 

Under t he provisions of Article I X, Section 18 of 
the Constitutfon of Missouri , r elating to when no person 
may hol e two offices , it reads as follows: 

"In ci t ies or counties having mor e than t wo 
hundred thousand inhab i t ants , no person shall, 
ot the s~me time , be a state officer and an 
off icer of any county, c ity or other munici
~al ity; and no ~arson shall, a t the s ame time, 
f ill two municipal offices , either in the same 
or different municipal l ties ; but this sec t ion 
shal l not a~ply to notaries pub l ic , just ices 
of t he peoce or off icers of the mil i t ia. " 

You wil l note that t he above constitut ional pr ov i s ion 
prohibit s a state of fi cer (mean ing a c i vil officer} in cit ies 
and count i es hav i ng mor e than two hun~ re~ thousand inhabi
tants from hold i ng any off ice in any county , city or munlci
~al ity. It oroh:bi t s any person from hol ding two offices a t 
the s ame time i n the same municipal i ty. I t fur t her r estricts 
a por ~ on from holding an office in one municipal ity and a t 
t he same time holding an offic e in another municipality. This 
const : t utional provision s pec ificall y exempts no t ar i es publ ic, 
j ustices of the p eace , and officers of the mil itia. 

Under the provisions of Article IV , Sect i on 12 of the 
Constitution of the St a te of Mi ssouri it prov ides :. 

"No Senator or Re'9re sentative shall , during 
t he term for whlch he shall have been electe~ , 
be appointed t o any of fi ce under t his ~ta te , 
or any munici pality thereof; and no member 
of Congress or person hol d ing any l u crative 
offi ce under t he Un i t ed St a t es , or this Sta t e , 
or any muni c ipality t hereof (mi litia of ficers , 
justices of the pea ce PPd notar i es publ ic ex
ce•Jt ed) , s hall ·:Je e l i _;ib l e to e .:t her house of 
t he Gene r a l As sembly, or r emain a member t hereof, 
af t er ha ving accept ed any such office or seat 
in either house of Congress . " 

1~e a bove const i tut iona l ~rov islon a lso exempt s 
m: l .t tia off icers , jus t lces of the : -e l' ce and not aries pub l i c 
f r om being a -pointed to any other off ice in thls ~tate . 
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In the case of Gr acie vs . St . Louis, 213 Mo ., l.c. 
394, the court, is di s ~us~ing who i s 8 public officer, sa id: 

"If, however, the question be r eferred to 
t he more gener a l definition of publ i c office, 
the r esult woul~ be the same . For ins t anc·e, 
McFarl ane , J . , in State ex rel. v . 3us, 135 
~o ., l. c. 332, declares the sum of the mat
t er to be ' that if an off icer r eceives his , 
authori t y f rom t he l aw and discharges some 
of tho functions of government he will be a 
public officer .' An office has been defi ned 
as ' a soec ial trust or charge created by 
com~etent authority' - mor e t er sel y still, 
' a publ i c office is 8 publ ic trust . ' His 
oath , his bond , his liability t o be ca lled 
to account as a publ l c offonder fo~ mis
feasance or non- feasance , the tenure of his 
position, etc., have b~en said to be indicia 
of a pu~ l i c officer . (St a te ex r el. v . ~y, 
supra ; Throop v . Langdon, 40 .Uch. 682 .) 
:.nd ._ he general doc t rine is thn t the i dea 
of office clearly embraces the ideas of 
tenuro, duration, fees or emo l ument s , r ights 
and ~owers as well ns that of duty . (6 
.. or~s end ! hrnses , p . 4923 . ) It has b een 
aptl y said that t he true t est of oublic 
offi ce l s ' that i t ls a parcel of the ad
~inistration of government '. {2 Bouv . L. 
Diet . , ~ it. ' Officer.' ) " 

In the case of the Unit e5. Stat es vs . Amer i can Br ewing 
Company, 296 r ~ · Rep ., 1. ~ 4 776, the court ln c iscuss ing the 
word "offi cer", sa id: 

"The word 'officer' is a t erm a plied lr .. d is
cr imina t e l y to constab l es ·and pa trolmen, a s 
well as t o those who f ill offi ces of the 
highes t d i gn i ty and ~portance . The word 
'civil' is co~:only use~ t o d istinguish 
those who are in the publ ic servi ~ e but not 
of the ' military' . " 

Under the Consti t u t ion of Missouri, Lr ticle XIV , 
Section 6 , rel~ tinL to the oat h of officers, whether civil 
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or military, i t ,rovides: 

"All officer s , both civil and mil itary, under 
the authority of this State, shall, befor e 
entering on the duties of the i r respective 
offices , take and subs c~1be an oath, or af
firma tion, to support t he Constitution of 
the Cn:te~ ~ ta tes and of this State , and to 
demec n themsel ves faithfully in office . " 

The above provision requ:res that all of f i cers , 
whether civi l or mil i tary , shall take and subscribe to 
an oath before entering u pon the duties of the l r re sP3 Ct i ve 
offices. 

In the case of Ex part e Da iley, 246 s . Y. 91, the 
relator mace appl ication to the 66th judicia l d istrict court 
of t he Stat e of Texas for a writ of habeas corous to release 
him from an order made by said court commit t ing the rela tor 
for contempt in r efusing to t estify as a witness befor e the 
grand jury. It was claimed by t he r e l a tor that the d istrict 
judge had vacated his office by having accet:t ed a commission 
as captain in the nationa l guar d o! the St ate of Texas and 
was therefore without any authority to ent er an order adjudging 
relator guil ty of contempt . 

_he fa cts r evea l that t he Honorab l e Horton B. orter was the 
duly elected and qual ified judge of the 66th judicial d istrict 
on Docembor 1, 1918 , a nd that on or about the 30th day of 
Decomber , 1921, while ser ving as such district judge , he a c-
ce~ te an appoint ment !n the na tional guard of the Stat e of 
Texas and W$S com~l s s_oned by the Governor as ~aptain in the 
national guard . As district judge, he rece i ved the sum of 
v4, 000 . 00 per year, and as cap t ain in the national gua.r d 
wa s entitled to rece : ve as compensation for his ser vlc es 
the sum of ~6 .60 for each drill night that not l ess than 
sixty per ceut of th~ enl:stment of the company of which 
he was ca .~ tain, shall as .sembl e for drill . He was a l so en-
titled to compensation in the amount of ~240 .00 per ennum 
as custodian and caretaker of all property that wa s issued 
to him as captain of his company by the State of Texas . 

The court , in discussing the difference b~tween a 
civil officer and a mil itary officer , said: 

"No civil off ice within this state is pr ovided 
for a term corresponding with that aa fixed 
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for officers of the National Guard as con
tained in the fore&oing articl e . Article 4, 
Section 7, of our Constitution, provides : 
' He (the governor) shall be commander in 
chief of t he military forces of the state , 
except when they are ca lled into actual ser
vice of the United States. He shall have 
power to call forth the ~llitia to execute 
the laws of the state, ' etc. 

"The military forces referred to in the above
quote~ art : cle are the Na tional Guard and the 
reserve :.Iili tis . Rev . Stat . title 91, chap . 1. 
The state has no other military forces, and 
theso are the only military forces in the 
sta te that ore l iable to be called into the 
service of the : n lted States . The statute 
further classifies these military forces 
into the active and reserve Mil i tia . Rev . 
St at . 1911, art . 5764, chap . 3 , title 91, 
defines the s t e tus nnd regulates the authority 
and duties of the members of the 1exaa Nationa l 
Guar d . Throughout the chapter and the entire 
title, membership in the organization is 
r eferred to as ' military service; ' the . mem
bers are classified as ' officers ' and ' en
listed men; ' the company, regiment , etc ., 
are called 'military organizations.' The 
organization is required to conform as 
nearly as possible with t hat of the Army of 
t he t n i ted States, and the discipline conforms 
generolly to t hat of the Army of the United 
States . Article 5860, Rev . Stat., declares 
articles of war by which the 'military forces 
of this state shal l be governed,' a nd to which 
all officers and privates are made amenabl e 
and under which they are to be tried by court
martial. A~ticles of War , 35. ' 11 through 
the title relating to the National Guard ap
pears a constant recogn i tion thnt a ' civil 
officer ' is different and dis tinct from an 
'officer' of the National Guard . " 

The court held t brt the d istrict judge did not vacate 
the office by the nc cept ance of a commission in the national 
gunrd , for the reason that he had not been calleJ into active 
cuty or service of the Uni t ed States . 
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Section 13873, R. s. Mo . 1929, provides as foll ows : 

" Tt.e mi l i t a r y council shal l he.ve power to 
f ix the oay and a l lowance of officers and 
enl lste ~ men placo~ on ~uty under the pro
vis i ons of this chap ter ; ~~ovide~ , however , 
t l10 t such pay and o.llownncoa shall not ex
ceed t hat of offi cers a nc enl isted men of 
t he re~ular ar my of l lke srode ; and pro
vided further , that this section shall not 
be construed to-authoriZe any expendltur-e
~Y t he state oeyond t h e ~ appropr iat ed 
~ mil ltary purposeS:W 

COliCLUS ION. 

In light of t he above , i t is t he op inion of this de
partment that a p erson holding a civil of fice may a l so a t 
t he same time hold a mil itary of fic e within this s t ate , 
and rece ive compensation from the state from poth offices . 

A.' PROVED : 

JOHN , ' • HOF. :!AN, Jr . 
(Acting·) At torney Genera l 

RCS : F E 

Re spectrully submitted, 

RU~~ LL C. ~TONB 
As s lstant At ~ orney G nero. l 

' 


