
COUNTY COURT: cannot make gift to deputy sheriff 1njurad in line 
of duty. 

January 23, 1 936. ~ I [ I ·~ 

1~:/l 
I 

lion . H. Gl enn ryeber, 
xrosecuting a ttorney , 
Jefferson County, 
hillsboro , wissouri . 

Dear ~i r: 

This de ert .ent 1~ in recei >t of your lett er of 
January 13 wherein you make the following inquiry: 

"The County Court of Jeffer son 
County, .. L .. ~ uri vould like an 
opinion on the following ~uebtion : 
Can thG Gounty Court ~eke a 
gratuity to a deyuty sheriff 
injured in the line of duty , wher e 
no l egal linbi~ ity exists against 
the County': 

"It see.:ns that the <.,ourt fe els a 
mor a l obligation t o assist in some 
deeree in the ~ayment of doctor nnd 
hospital bills, but the ~lerk will 
not i ssue the ~arrant in com,l iance 
ith the Court ~rder ithout·a 

f avorable o-oinlon from your office . " 

If the County <.,ourt has the po-er tnd authority to 
make the donation or gift mentioned in your letter, it must be 
f ound in the Constitution or statutes ~rescribing t he duties 
and pcwer s of t he county court, either expr essl y or i mpliedly . 
The sect i on of t he ~onstitution of the Jt ate of k i ssourl 
creat i ng county courts i s 36, ~~ticle VI, which 13 as follows: 

''In ee.ch county there sball be a 
county court, w~i ch ~hall be a court 
of r e cord , and sh~ll have jurisdiction 
to trans• ct ell county end such other 
business as ~ay be ~rescribed by law. 
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The court shall ·consist of one 
or more judges , not exceeding 
three, ot whom t he probate judge 
may be one, as may be ~rovided 
by law. " 

The general powers of county courts are discussed i n 
t he case ot Knox County v . Hunolt, 110 ~o . 67 , where in t he Court 
said (l.c. 74- 75): 

"Our county courts and the Judges 
t hereof perform m8ny duties , 
some of whi ch are judi cial, others 
quasi-judicial , and other s )urely 
mini s terial. It has been held 
t hat me~bers of t hat court a et 
ministerial ly in causing a suit 
to be brought i n the n~e of the 
county to the use of t he township 
s chool fund . .ashington Co . v . 
Boyd , 64 ~ . l?g . Jo dire cting 
arrant s t o be i s sued on different 

funds i n payment of debts is a 
ministerial, not judicial , a ct. 

"It i s a well-set tled r ule that 
wher e t he law requir es absolutely 
a minist erial act t o be done by 
a publi c officer, and he neglects 
or r efuses to do the a ct, he is 
liabl e in damages at the suit of 
a person injured . In such cases 
a mist ake as to his duty and a n 
honest intention is no defense • 
.tUllY v . Supervisors, 11 . ~all. 136 ; 
Ins . Co . v . Lel and , 90 o . 177; 
~echem on Officers , sec . 664. 

"But wher e t he public offi cer i s 
by l aw vested - ith discretionary 
ministerial power s , and he acts 
within the scope of his aut hority, 
he is not liable in damages for 
an error in judgment, unless guilty 
ot corrupti on or a wilful violation 
of the law. He is not liable f or 
an honest mistake . Thia principle 
has been asserted by t his court 
under a variet y of circumstl!lnces •. 
Reed v. Conway , 20 ~o . 2~ ; Pi ke 
v . l!egoun, 4:4 Mo . -'g2; otcCutchen T . 
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Windsor, 55 Mo . 149; 48 1Jo . 254; 
~d~ards v . Fer guson , 73 Uo . 686; 
··Tashingt on Co . v . Boyd , 64 ldo . 
1 79 . It 

The power s or the county court are purely statutory, 
as was said in t he case of Bayless v . Gibbs , 251 Mo . 492 : 

"Count y courts a re not general 
agent s of their counties . T~ey 
are courts of limited jurisdictions , 
with po~ers defined and limited 
by the statut es , which constitut e 
t heir warrant of authority , and when 
they act outside of or in excess 
of t hei r s t a tutory authority, their 
a cts are null and void . "' , *" 

Again, in the case of Blades v . Hawkins, 240 Mo . 187, 
t he Court sa id : 

" * * "' 71hile it is t r ue t he 
law is s t rict in l~ting the 
authority of these cour t s, i t 
never has been held that they 
haveno author i t y except what 
the statut es conf er in so many 
wor ds. The uniter sal doctrine 
is t hat certa i n incidental 
powers germane t o t he authority 
and duties expressly delegated, 
and indis nensable to t heir 
nerformance , nay be exercised . " 

In the case of .t\.ing v . 4.-lS.ries County , 29 7 U.o . 488 , 
t he decision res, ecting t he ~ower of a county court is in 
subs t ance as f ollows : 

"Count y courts are not the 
general agent s of the counties , 
or the ~tate , their powers 
being limited and defined by 
law and having only such 
author i t y as is expr essly 
gr anted them by sta tut e . fhe 
rule t hat count y court s have 
only such authority as is 
expressly grant ed by statute 
is qualiried by the rul e that 
t he expr ess grant of power car 
r i es with i t such i mpl ied powers 
as a r e necessary to carr y out 



hon . H. Gl enn ·:eber - 4-

and make effectual the purposes 
of t he aut hority expressly 
grant ed. " 

Jan . 23, 1936 . 

The Legisla ture has seen fit to pas s severe crtainal 
statutes af f ecting ...:1e:rar.-er s of t he court . .Jection 9987, R. d . 
Mo . 1929, provides: 

"AnY count y court or judge 
t her eof, or county treasurer, 
or count y clerk, or other county 
off i cer, who shall order t he 
payment of any money, ~raw 
any war rant or pay over any money 
for any Jur pose other t han t he 
spe ci fic ~urpose t or which t he 
same ~as as aessed , levied and col
l ected , or shall i n any way or 
manner attem~t so to do , shall 
be adjudged guilty of a misdemeanor , 
s.nd on convi ction ther eof shall 
be punished as provided in sect ion 
9869 . " 

Section 4091, ~. v . ~o . 1929 provides : 

'It any nenber of any town or 
ci ty counci l, or of any count y 
court or commission or body char ged 
with the admini s t rat ion or manage
ment of t he a f fairs of any county , 
or any executive off i cer or menber 
or a n., executive de partnent of any 
city , t own or county in this s tate , 
or any me~ber of any boerd or c~
mission char ged witL the administr a 
t i on or ~anagement of any char i ty 
or fund of a ublic nature , by 
what ever name t he same ma y be called , 
shall knowi ngl y and wit hout aut hority 
ot la vot e ~r t he appropriation, 
di s posit ion or disbur s ement of any 
money or pro~erty belongi ng to 
any su ch ci t y , t own , count y , charity 
or fund , or a ny subdivision of any 
such city, t own or county, to any 
use or purpose other t han the 
speci fi c use or ~urpose for which 
t he same as devised, appr opriated 
and collected, or authorized to be 
collected by law, or shall knowi ngly 
aid , devi s e or promote t he appropria-
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tion, disbursement or disposition 
of any such money or property, tor 
any purpose not directed and 
warranted by law, and such illegal 
appropriation, disbursement or 
disposition be in fact effected , 
every person so offending against 
t he provisions of this section shall 
be deemed and t aken to have feloniously 
embezzled a nd converted to his own 
use such money or property; * • *" 

COiiC.L. U.::>I 0 .1.i 

l e have sear ched t he s t a t ut e s diligently re@arding 
power s and dut ies or the county court and cannot locate any 
statut e whi ch gives the county court a uthority to make the 
donation or gratuit y to t he unfortunate deputy who was injured 
in line of duty, e i t her expressly or i mpliedly, however 
commendable the attitude of t he members of the count y court 
may be . 

We further f ortify our conclusion by remindi ng you ot 
t he County Budget Act (Laws of Lo . 1933, pp 340-346) wher ein 
expenditures ot t he county are cl a s s ified i n s ix diff erent 
classes, five of whi ch a re definite a s to the natur e of the ex
penditur es , the sixth being a class which can only be resorted 
to after the other five classes have been provided tor, t heir 
priority having been sacredly pr e served and t her e being no 
out s t a nding warr a nt s of pr evi ous years i n existence . Thus it 
may be said that t he existence of t he County Budget Act is an 
additional reason why the count y court ca.~ot make the donation , 
and t he last par a gr aph of 3ection 8 t hereof (Laws or kO. 1933, 
p . 346) subje ct s t he officer issuing the warr ant to an a ction 
upon his official bond . 

hespecttully submitted, 

OLLIV .... R • NOLEN, 
Assistant Attorney General . 

JOH.i.. -. • ....LI..iJ: ~·~~ , .. r . , 
{..t cting) .~~ttorney General. 

O'YN :AB 


