
CRIMI NAL PROCEDURE - Su it again st sheriff,for excessive 
fees retained, must be fi l ed within 
three years after the discovery 
of the shortage . 

Decer~er 10 , 1942 

FI LED 
honorable ' lvin '-' • .aller 
Prosec~ting httorney 
.3ul li van <.,ounty 
wilan , 1 issovri 

Lear Si r : 

ho are ir rece lot of your requc~t for nn 
oplr ion , under date of .L.ece-nber 7 , 1942 , Vl! .. lch , 

7.3 

o i tt:rg t l & tabul ati on set ~ut trer~i , r cac s as 
follows : 

I 
J 

" n hu~ust bth . 1Q37 t he ~ tate 
Auditor fllod ·.vith tl .. e (,ounty 
l.lork of '>ull i var. Co...tvty , an 
auci t o! t e var1 ~us court} 
offices of sa:u c~unty for t . e 
period of ar.uarJ 1 , 1935 t o 
~ecernber 31 , 1 93C . 

"ln t h: s report it ~ ovs excess 
fees pa iu Joru: • - eo h<-.&.iJ.f for 
tl.c year of 1935 b~ t lC c~unty 
t.ne ~....m ol' ... 4.7 €. . ->0 and fOI tl 6. 

year 1936 thu sum of .,. 467 . 135 or 
a total of ~94~ . 35 . 

II = ~ .;~ ..;~ ( urn: tt ing tabula t1on) . 

" l t is nov call ed to my attention 
that no adjust~ert of t. is ~atter 
bas been l!lade . 
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11 1 woul d lik~ to hfl\/E- your opinion 
a:s to · l ctr ... cr l i>nl t~tior. nas r un 
su ch as w~.ld bar an a c tion to re
cov e r tLe ex cess f ee s uaic t Le 
s het•i f f v!hos e t c. r r:t expi r e s on 
t b ;l 31 st . uoy o1 1 ecembe r 1936 . 

" l t is r,y i"'lPI'l ss ior. t l··at tLls 
wo:l1d ce an n c t: ')r_ for m:)r:ey had 
and r e c e ived arr wo :l d br barred 
by t.he f~ ve yea.z· s tt:·.1u t e or ::,ec 
tion 1 'J14 I • ..> . 1 9;59 . '' 

' 

t-nd<; r t .bc 1 acts in yo .1r r equest t .ce . t &tE. J~ud1-
• tor , or Ju:._:us t 5 , 1937 , f 110d vd t l tie c onn t jl cl erk 

of uul 1 i var Coun ty , a r_ audi t s h owir:.g t hat t he sile r i f f' 
at t i ~t t ime h ad r E- t air.ed fe e s, i n excess of' tbo se 
l awi'u1 l y a l lored t o him , i n t h e amount of ,.. 94.4 . 35 , 
whi ch amount v1as d~.<. e wul l i van 1.-our·ty . .t.1 so . i n your 
r eques t you s tt. t e t be t it is your i mpr e ss ion t .cat 
t .. J.i s a c t i on woJ.l d be b arred by t he f lve year s tatute , 
as se t out ln ,;;;e c t ior. 1014 R. . ~ . --dssour l , 1939 . ~oc
tion 1014 , supr a , r eads es fol l ows: 

",a t hin f i vc .~ ears : lrst , a l l 
act:~L s ~~~r c~ntruct s , ooli~atloP s 
or l iabil i t ies , expr~ ss or i mpl i ed , 
except t.Lu se mer l.:- 1 cd lr sec t i on 
10 13 , and o.>.c ept up:: n jud. 1 erts or 
d ecr ees of e court oi recor a , ar.d 
excep t.. v.LCl'O a C: iffcr ort ti:;Jo is 
.t .. cr·e1n limitod ; s ecoPd , 9.l a ct lor 
upon a 1 1 a"bili t~· cr ee t Gd by a s tat 
i.l te otl:er tL.ar. a per.al ty or 1 or
fei t urc ; tLlr u , an actio. for tres 
pass or. r f;.al es t~ t e ; fourth , an 
act:on for t aki cG , uetaiLlng or 
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in ,1ur ing a r y goods or chat
tels , i~cl~dlrc a ctions for the 
recovery of s pecific per sonal 
pr opert y , or for ar.y other in
jury ~o the person or rights 
of another , no t arisi ng on con
tract and rot h~rein othe rwise 
enumerated ; fifth , an action for 
relief on the gr ounu of fraud , 
t he cause of actior i n s uer. case 
to be deemed no t t o ! .. ave accrued 
until t h6 a iscovcr y by the a~
gr ieved party , a~ any time wi thin 
terj years , of tl.c. facts const:t.t ting 
fr&ud . " I 

~.'e are calli ng your atttent i on to ~ectlon 1015 
r . v . , b .. souri , 1939 , \'Tl...1cl4 h as beet• hel d b y tJ.'le c..Jurts 
of t hi s St t.. t,c a s be i n€> t:...pplicabl e to ac;tions acair1s t 
a sheriff , for '!nor:ey recE-1 ved by h i m, i.n virtue of hi s 
o:.f'fice . ~action 1015 , supr a , r e E.u.s as fol l ows: 

"ra t h in t hree years : .... irs t , ar. 
action against a s!criff , coroner 
or other officer , ··p~n a liabili ty 
incurred by t Le aoing of an act ::.n 
his of'ficlal capacity ar:c tn virtue 
of h is office , or by t he omission 
of an of11cial duty , ·i r clua i rJt; the 
non- payment of money colle cted upon 
an exeeutioL or otherwise ; second , 
&n action upon a statute fo r a 
penalty or forreit ur e , where t Le 
acti on is ·~ivcn t o the party ag
grieved , or to sue •. party and t he 
state . " 
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lr const ruiLg both >ectlon 1014 ar~ ~oct n 
10lb , suor a , the ~uprcme vOurt Of t~is vt &LL , in the 
case o1' Putnar.1 vo·.lnt;y v . J 'Jl.r s~m , 259 o . r1~ , 1 . c . 
79 , 84 , sai d : 

" · .. :: 'i:to .Jud ,.10 t upol" the de
m~rrer ~111 l•~o to be r ovorscd , 
'Leca ;.se coth t ht- ~.oLlrd unci iourth 
counts i r C ... ls peti tior. str t€> ood 
causes of ~ctlo1 r~r m~noy had and 
received . --o t o ly so , but upon 
t l eir 1'ace it is s .. _,wn that t .. u J.lVt 
) Oar ~t&.t\lte of 1.1 1 tati~» s is t.t.a<. 
onl y one whiC: co lt. be i~:voked, as 
t o them , and it co ld rot be success
ful ly i n voked. ~Lese counts ~r. tte 
pe t ition co r.o t proceed u~or the 
t heor y of tre deie uaLt havln3 been 
an official, a r.d t...avin~ received t l:e 
money sued for ' 1~; virtue of 11is of 
fice ' as cort~molatod by hevised ~tct
utes 1909 , section 1890 , tro t t r ee
year ~tatute of Li mi tati ..:>n. .Lhese 
counts char ge tlJat U.e d.e1 enaunt re
ce i ved t neso ! unds as t l..o a .. ;er t of 
t he county , r.o t as an oi ficor ot· t he 
county. -hat tl .. c pr oof -rt~ay s1 ow unon 
trial is one t iing, and wtat t ho pe
t i tion s. o~s, 1hen attacked oy ~omur
ror , is q~itc a dif1&r cnt th~C• lt 
may be tl...ot t t <. proof t:rll l utt erly 
destroy t _o a lle ·at lo~ s ~f treso tvo 
cou nt s , but thnt is a l.at t er to oo 
deter mi ned upon t1o trial o£ ~~~ !acts , 
ra t l.t.er tt~nn ..t por tr i s t4e l" .1rror . .1. t 
is .c.ot uncol!Wlol~ f':)r court y off leers 
to ce a ~r ts of tte cour t~ for utters 
beyond ttnse of 1~b of~ice . hetLer 

. . 
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the facts will so show in t tis 
case , we have no ~onns of knowing . 

e only kr.:or t.r at dt~fcr:c..nl".,t is o.l
legcd to have received the fur.ds a s 
agent . l''ot" tLis rt.ason tl e demurrer 
was no t well taken as to these two 
counts , an<.. for like r eesor the in
stan t · j ~dgment will have t o be r e
Vbraed. 

II .;; .... 

11 
• 'Ihe county court j s c:!.ven t.he 

powe r to audit the accounts of . these 
officer s and lt i s made their duty 
to examine statements made by them 
and , if necessary, to he P. r t he ev1-
deLce of witness es . A mere examina
tion of t~e sta.tE.mer. ts is not a oroper 
performance of their dut7. 'J.bey should 
see that the statements are correct. 
This i s particularly ao when the s tate
ments o~ their fac e, o.s i n t his case, 
ar e not such as tl e law requires . lt 
cannot be said ur~at ~h6 co~nty co1rt 
was 1grior ant of facts wnlch wer e open 
to its exaMinat1~r , and which it was 
its duty to knov.' 

"It is true t r.at Judge • acZ.a.rlane was 
diSCilSSing t be tolling Of t}~e 5tntuto Of 
Limitation by fraudulert acts , but he 
says much that is of intor ~ st here . The 
county court passes upon and allows char
ges of t re county clerk. : ·o state a 
good cause of action grounded upon f r aud, 
and fraud practiced mast be rylcadcd . TLis 
i s as much r equisite in a petition groun
ded upon frau~. as it is a r equisite to 
ahow fraud for ttc purpose of toll ing 
the sta tut e . se do not believe the 
pleader i ntended t o ground the action 
upon f r Eud, but if he did, t he ce-
murrer was well taken . because t he 
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facts alleged were insui·r.:.c.:er.t . 
Tho five- year StcLu~c of ~l~ita
tiorl has no a pllc&tion to t!1e first 
and seccnd cot.nt..s . 

"But plaintiff says tile three- year 
statute , suprP , has ro application , 
because tre itoas ot cash named W6re 
not recei,ed by defeu~~l t ' in virtue 
of r is office . ' •e co ot agree to 
this view. lf iLey were not received 
' ln virtue of ·is 01 f i ce ' ho · \1ere 
t ey recci edf 1.~ can COI1ceive of 
no ot~er ~a~ ~ capacity 1n fhich 
they were rece _\ed . _hey may nsve 
been wro~ t ully anu , speakin0 f r om 
t he sta~ute, urlawfull) rocei\eet , but 
t hey •ere evietertly received 1 i .n vir
tue of hl s o1 i i cc . ' lr~ other rords 
they v·ere recei\ed as an officer , 
not as an indivia~al or a~rt . ~"~e 
t Lo alleged ov~rcrar0e or tre tax 
tooks . hetLer the defcrea t was 
all owed or retained tL<:: proper or 
the i proper a~ount tor such service, 
yet whateve.r amount he C.id retain 
for such services was r~t&iLed by 
him official l y , for official work , 
and wao r ecelved, had hela and re
taired ' in virtae of his oftlce ' as 
used ~n tte staLute . " 

Under the hol <iing ot' the above case tho court 
held tr.at even though tho county clez·k was doscribed 
in tne petition as an a ent , he sLlll had re cei~ed 
tl~e tJoney by vir tue of hie office , and , the cau.se ~ay 
be barr ed i n three years , as set out in ~eet :on 1015 , 
s ;1pra . The actior l':"Ould I ot r~vert to vmat is LO\"J ->ec
tion 1014 , ~·nra , even if he was described in the pet! -
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tion as ar. a~c~ t of t i e co~nty . Also , i~ tr~ cane of 
St . J oseph v . ·. yatt , 274 . o . 566 , 1 . c . 570 , ( ~up . 
Ct . ) on the same tbeory said: 

"I t is cor.tcrdcd by the united 
St ates .L<'i C.elity [· •Juarttnty (.or,rpany 
that ~lair.tlff 's demand as to said 
shortage of' .1 6 , 431 . 69 , wh3ch oc
curred more than three years prior 
to tl"o commencement ':)f t! is actJon , 
is ba~red by the provisio~s of ~ec
tion 1890 , Revised St a t u tes 1909 , 
whiCh reads as follows: 

" ' ·.~ 1 t hin three years: 1-'irst , an 
action a c:;air.st a sher iff' , coroner 
or ot her officer upon £ liability 
incurred by tLe doing of an act in 
h is official capacity and i r virtue of 
his offlee , or by the omission of an 
of'ficial dt!.ty , incl.1ding the nor.- ps.y
mer.t of money collected upo~·an execu
tion or othcrr•l se ; see-:>.r:d , an action 
uoon a statute for a penalty or for
f'ei t u re , v:hcrb the a ction is g.:. ven to 
the party ag;rieved, or to such party 
and t .F.:.e ..,t c.te . ' 

'h,.e aro clearl y o.f trc opini ')D t he. t 
the liabil ity of the uuaranty vocpany 
for the payment o1 said sum of . 1 6 , 431 . £9 
mus t be de t ermined under the above sec
tion, i n contJectior. \ .. 1 tb the facts o1' Lhe 
case . '.1.'1J.o b":J.r den of pr oof devolved '.lPOn 
plaint iff to sh.)\" a st& te of f'acts \"lh.ich 
prevented sai c s tatute f rom running 
agai~st it . he quantum of pr oof neces
s a r y under such c i rcumstances i s fully 
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aisc us sed ir vhcl by Lo . v . brab[· , 
1 35 o . 1 . c . 29 , 6.r.d rollo¥"ing ; 
Cal l ar v . valla: , l ?b • 1 . c . 
3CO- l - 2 ; $ttlc ex rcl . v . uart t r , 
18~ ... o . c l 6 ; u\!itC CX r c l . V . 
Yatos, 231 . o . 276 ; Jo.hr. sor. v . 
v l .l tea ha.i l \78)'3 J ~43 I 0 • 1 . C e 298 J 

n:r d follov I r j Putnam vO fit'S V • 

Jor...r1son , 259 1 o . 70 . '' 

lr. t b.::: abO\ e case t.•e s 1 t v,as a ~ainst the bond-
1r~t~ compa ny who was on t. 10 vor.d of a city tre&sarer 
of t t·e cl t y of :.>t . Josop1 • ' .. J.e sarne holdJn . was also 
hh~ ir the ca s~ of 1 e t lte to us e of .tucsor v . ~ iri , 
102 1.o . 222 , '"·rere a f or·mcrw s~~crlff of tr~~ city of 
...> t . l.o is t"!c.a r ...:. fused to "1&ke a sett..le ner t "'n taxes 
u. .... e t he utc 1 e . l r_ tnD t cast. t Le: hel d t ha t th<.. tnree
year sec t 1 or. app ll€ s to 5h'"'r i 1'f s . 

l r view of the, abovu GJ.tL r·1tics , it is t.lle opin .:on 
ot' tl~ s c. e.partmcr t that a s u.i t cannot be m«ir t t..lned at 
t.~.i s time bj vulli,an ~.;ount~ s - a1 r. st a;. st .. e r 11f 1or t h e 
reco\<.. ry of e1 cessive r ... es r c ta.ired by lllm f or t.tle 
,ears of 1935 arc 1936 , }_cl fees wer e ~epurt~d OL 
~u ~st 5 , 1 937, to the co _n t y cl~rk o1 ..,ul llvar Lount y 
by the v t at€ .uditor ' s office , by rcaso~ of a n au dit 
o1 the varlo1.4s c o .. m t y r)ff ices of tbnt courty . uu ch 
an a ction i a barr ed iJ. thr oe years f r om 1.u_.uat b , 1937 , 
by [.he ... tc..tutc of Limi t ntJ ors , 0.2 sE-t oat 1.r .... ectior.. 
10 1 & f . • ~ • • ~sao ri , 1 9v9 . 

• c sp ectf ;1lly subni tted 

. lU'£ 
Assistart tLorrey ~er.e ral 

1 "• MC.iU. '.I.'R1CK 
At tor r.ey Jen<.ral of' t.. issour i 

i .) : t I 


