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INSURANCE COMPANY AGREEING TO ACCEPT ASSIGNMENT OF UNEARNED 
PREMIUM IDUE FROM SOLVENT COMPANY CONS~ITUTES DISCRIMI NATION 
AND REBATING. 
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Inaurance Department 
J efferson City , ~isaour1 

9:2 
..._ _____ 1_:; 

Gentlenwn: 

This Department acknowledges receipt of your 
letter dated May 1 . 19~~. as follows & 

"Enclosed la an advertisement which appeared 
1n one o r the St. Louis dal l y papers . You 
will note that the n. • 1 Inauranoe Agency 
1e ortor1n~ to accept aa part paymont tor 
the premium on a policy which they might sell• 
clatma tor unearned pre~uma aa policlea 
orig inally issued by the Independence Indomn1 ty 
Company and the International Re1wrurance 
Corporation. This e1 tua t1on ia cauaed from 
the failure or the Independence Indemnl ty Company 
and the Internatlonal Re1nsurance Corporation. 

In view or the apparent d1aer1m1nat1on t otween 
tnauranta . we would like your opinion aa to 
whether or not tll1a practice would eonatl tute 
rebating under the prov1a1ona or Section 5868 
n. s. 1asour1 . 19 29 . We otter only as a 
suggestion tho.t the claim f or unearned premium 
a ea1nat the 1naolvont corporation. and mich 
1a accepted as part payment or a n ew policy. 
cannot in any aonae of t h e word be cozaldered 
aa boing worth one hundred c enta on the dollar . 
In other words . these two corporations were 
dissolved because of their insolvency , and their 
!nat 111ty t o pay their claims in full . There1'ore . 
1t 1e a certaint7 that the ela~a 1r, aa and 
when paid wlll not be paid in ~11° . 
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~ctlon 50GO Nevlsod Stotutos of u 1sao ur1 . 1 . 2~ , 
requ ire• ovory f 1ro 1n suramo c ompany or othnr lnourer 
autho1' 120d to off ct ntJUt'&llC e 8 inst the r1ak O t 1osn by 
f1ro • 11 •l1tnlng . ha1 1 or windstorm t o maintain a >u ' lie 
1•ating record - th t 1 a ;ubli c record oi' 1 ta ratoa in 
force for ouch 1nauranoo - from h1ch record tho rate or 
pro1!11um aopllc ablo to oach r1ak 1n tbo state . t.btlt 1 s on 
ot· y be \1r1tton , y bo ascortaluod and 1n advance of 
tho YJri t1n ot ruch lnr.uranco. 

Sec t1on 5866 or such S tatutes provi de that no 
f ire 1n urance oomp&n.f or o hor lnaurer • nor any rating 
turoau ohall f ix o.nd charge ony rato f or 1'1re tnAurance 
upon vroperty 1n this state 1'th1ch d13cl•1m1nates un1'airly 
botweon rlaks n tho appl ication ot llke charges and 
crodi t • or· which d1 cr1m1nn teo unfairly betw n rl eke 
of oosent1ally the ~a 1 zarde and having ubatant1ally 
tho oareo donroe of protection a i nnt flre . 

Soct1on n 60 provldoo oa follows: 

"No compony or other insurer or ac;oncy 
shall d irectly or Sndlreotly • by any 
special rato. t ariff . drawback , rebate , 
eoncee lon. device or eubtertuge, chAr o . 
d~and, c ollect or roce lve r rom any per on. 
persons or corporati on any eanponsat on 
and prom!~ d1££or ent rrom tho rate or 
premium properly a pplicable to the 
proporty so r tod, o indica tod by it. a 
public rat1 . r ecord• una no company or 
other insurer shall d1ocrtm1nate untalrly 
t>etweon r1eke of' oaaont1.ally the c 
hazard arid eubetnnt'lally tho n e degr ee 
o1' prot oetlon. " 

Soctiono 'l and 9 or tho rat1.nr act, we 1915• 
l'ago 314 . are tho o e aa ec t1ono 5866 and 6868 . Uev1Ded 
st.atutos !U s our1 . 1929 . r o pecttvoly. 

Ao t o t he two last named sections. as wol1 as 
. oe t1on 5860 or the rating act • tho Supremo Court or t • 
etnte in State ox rel v . Clnrk , 204 v . J . 10 • 1002, aa1ds 

" 'l'heae r ecorda o..re to bo kopt open t o the 
pub11e . in order t t tho propo d 1naurer 

e.y road1ly a certain i n dvance the rate 
t o be char god him, o.nd the components ot 
charge d crod1t wb1ch go t o ko up th t 
rate . Soct1on 1, P• 314. ws 1915. 
Upon t 1saucmce of any licy tl1B a snrod 
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shall ~ turniahod a sob&dulo, or analysia, 
which showa tho basi• rato and t he its a or 
charge and credit which enter into and 
deto 1ne the Whol e rate charged. Section 7 
or aaid Rat Act forblda any company or 
any rating bureau from t1x1ng an7 rate which 
d1scrim1natea unfairly between risks by 
reason or t he application of like charges 
and ored1ta, or whiCh d1acr1m1natea untairlx 
between risks which have aubatantlallz tile 
same hazards and tbo aame£teoteot1on aaafnst 
rtre . 8eet~on b ?o~~Ja~ glvl of aDJ 
rebate hy whiCh the diacr1m~at1on forbidden 
1n seotlon 7 of the act may be brou.-)lt about 
by evaa1on or subterfuge. Ita effect la 1n 
all respects a1m1lar to that ot Section 7 , aupra.• 

The advert1ael'l10nt attachoc1 to your letter atatea 
1n part that, 

"We 111 accept aaai ont or 7our 
Independence Indemnity Company 
pol1c1ea 1n part p~ont t or new pol1c1ea" . 

You atate 1n JOUr letter that tba latter com~ 
1a insolvent and I take it 1a 1n course ot liquidation and 
1f the same result ocoura , a s usuall7 does 1n a1m1lar 
liqu1dat1ona, little or nothing will be pa!d on account ot 
the unearned promiuma on pol1c1oa or1g1Dally 1saued by the 
Independence lnduml t;r Co1n~. 

We think the ap1r1t o r the rating act 1a tbat 
r1aka ot eaaent1all.Y the aame hazards and hav1na aubatant1all7 
the aame de ee ot protection aga1nat 1'1re, are entitloc1 to 
pay t he aame rate tor 1naurance protection. The intent 
ot tne Act ev1dontly waa to provont d1ecr1minatlon , favoritism, 
gratu1t1ea or abatement• in whatever form 1t mi ght appear , 
as among the same claaa receiving tbe aame proapect1ve benef1ta. 
It the ul t1mate e.t.tect ot the acceptance o t tbe offer 
contained 1n the attached advertise ent would be that one 
claaa ot pol1CJ bolder would pay a greater aum for a like 
protection ~an o t her policy holdera , tnen auch tranaactlon 
would coma w1th1n the condemnation of Sect1on 5868 Reviaed 
Statute• 1aaour1 , 19~. bat we have aaid is upon the 
theory that the amount deducted 1'ro.:n the premium of the 



Insurance Department - 4- ,. y 4, 1933 

1natu•ed. trho hol d& a policy ln tho insolvent compnny • 
on ncco c.~nt o f' the unoarnod pro:n1um duo l'rom f ho 
lndopemenco Indomn1ty Company . 'f11ll not be collected 
trom t.he lattor company, o.nd upon the .rurthor thoory 
tr.a t tho rate ro ired t o be kept ot' rc~..or<l vlll be 
pu1d ln eo.sh or its equ~valent. Upon tbat assumption 
tho advort1ood pl cm. ho.vine for 1 ta pUl'PO"o o.n:l 
r esul t o cUocrlm1nat1on as t o t·ates o policy 
holders . the matter oubm1ttc4 to you would be tn 
v 1olat on o Section 5068 a ovo referred to . 

It io truo ~1at undor tho rul1np, in r ogers 
v . Homoy • 2 a s . w. 254. 1 t ls bol<t tnat tho 1' act that 
an ent " o 1nmres 1.10 own property cmd receives a 
comm1as1on on tho pr wn paid 1o not re tlng . but 
h1s com isa i on r eprosonto the v~ue ot his aerv1cos 
renlol'~ to t he compcny. J.he s o rulo i s declared 1n 
Insurance Co '.D1se1onor v . Guarantee Life Insurance 
Co:npnny. l59 Ala . 533. 

Somo of the r ul es with roferenco to 
roba t • 4len p1·oh1bi ted by statute • are mentioned 1n 
32 c. J . 1194, as followa a 

"Within the mooning or such prohibitory 
atc~utoa rotating rna~ cons1Dt ln 
accepting as full po)'Dlent o~ prem1Ul"l2S 
eumo l coa than tho 0.11ounts st1pulatod· 
ln t poli~1oa or contracts or ln~ronce~ 

ppl y!n ... tho \tl ole or part of en aeent • s 
c omr?Siss ons t o payment o1' prem1ll1Ill1 due 
rron in urod, div1d1n ont •e 
camm1aa1ons 1 th 1ncursd • pay1n~ prem1 
for inaured. or offor1ng any apoctal 
favor ao to pswmont of premi uma by Insured• 
ln ordor 1;o 1nduco inaurcd to enter into 
• contract or 1nsuranco. t1 • 

• o think the r o j u t quot d abundantly sup orta 
our conclusion a a ove oxprooeed. 

Very trul y ~·ourc • 

GIL •Jl'I' J,A 
Aoalot mt Attornoy General . 

At tox-noy tJoMrcl . 
h't • "l ,.. 


