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Al,m Farms
Jefferson City, Hissouri

Dear VWr. Thornberzy!

Your letter requesting an opinion from
this office is in words and figures as followse:

“We have a oertified copy of a cone
mitwent whi &y reada as follows: 9...
«es the sald defendant, Arnetts Per-
kina, ha - entered his plea of

1ty as aforesaid, be confined

the Intermediate Reformagtory of
the 9tate of Missourl, for a period
of two years from the 10th. day of
September 1833,.....'

"fhe record then sh ws that he wng
given a bench parole, 'upen his d
behavior', The record further shows
that on the 13th. day of May, 1933,°
.««.%he parole heretofore granted be
and the same is hereby terminmted ....
that the Sheriff deliver sald Arnett
Perkine to the Superintendsent of the
Intermediate heformatory at Aljos,
Missouri, to serve the sentence here-
tofore received'.

"rlease advise me whether this boy's
sentence time of two (3) years runs
from Septemver 10th., 1932 or whether
1t runs from the date he was recelived
at this institution which wng on the
19th, day of 'ay, 1933.%

The sentence %o which you refer was i/ sed
undier the provisions of Seotion 8474, R. 8. Mo, 1939,
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which reads as followal

1. 0, 164,

of age and leess than twenty-five
years of age be convieted of a felony
for the firet tine, and he be not
adlty of treason or murder in the first
or second s Or any offense for
ﬁch eapi punishment is provided,

: (ta ro;gcgc all mi”
Laws p. 365
Jectimn B.; ’

In the oase of State v. Hedrick, 20¢ 3, W,
the Suprewme Couxrt sald:

"It is sald thas the verdiet of the
m iz 1llegal, becauss it fixed the

of the . The verdiot is
ag folluws:

ury, find
thod.!'m cnhtru
charged in the indigtment,

::dm mﬁﬁnm

i.u. peil 35,
036,

“This is a general verdict, notwithsetanding
the fixzing f the date of punishment. Pur-
suant to the triel, the returned t)e
verdiot, and, after all on, the court
pronocunced judgnmens, and sentenced defendant
tomthrumnthotnth.mtrjnu
from this date, 211 of which ccourred on
April 35, 1935, Ceotion 4111, tefised
Statutes 1019 provides, in substange, that
m:ﬁmtaﬁnhrm-ﬂormm
by an appellate court bec use it wvas er-
roneous ag to time or pluce of fmprisonment;

lmtl.nmhmumamr;bammwu
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the court or officex hoar the ounse
to sentence suwonh person to proper
plage of coniinesent and for the cor-
reot length of time from and after the
date of the originzl sentence. JNe

L U r UALLG W

In the case of Ex Parte Mounge, 209 0. W,
387, the Supreme CGourt saidl

"A parcle is & master of grage or favor
to a convioted defendant, and, when he
ngoepts such pavole, he does lt subject
so all the visiones fixed by the stas-
ute, and jeet to all other conditions
which may Le imp sed upon hia by the ocu-
thority granSing such peax le, which are
not illegsl, fmmoral or impossible of
gﬂtonmm. Sueh, by all the suthorities,
8 the rule where a parcle or conditi mml
pardon has been granted by the executive
or other constitutional power,
and the rule applies 8¢ fully a8
reasonably to paroles uy Srial courts
under cur statute.

e & % & & & % & & 2 & & & & B & » = »

"Petitioner's contantion alec seens to Le
that, vhere the perole has been terminated
within the ternm during shich the parcled
person would have been in the tentiaxy
had bhe not been paroled, the t during
which he was as large wuier his parcle must
be regarded as part of his sentence, and,

1 SEA UL GAteTREIs M “ ﬁ!

In the ocase of State v. Hogkess, 129 Mo, App,
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1.0, €44, the Appellate Court saidi

“ie fesl fortified in the position that
the p wer, as exeroised in this casge

does not exist in this State, from the
consideration that we have a gtatute regu-
lating parole, which s effect a sus-
renedon of shment, (Ars. 14, chap,
8, k. 8, .) But 1% cennot be exer-
oised by the court or judge until there

hlhoraumtotmotm.h-
“'O

Thus we see in the ingtant oase thest the ilsposi-
tion of the sentenge on the 16%h day of Zeptesber, 1933,
wag a gondition pregedent to the parole Wag Sube
segquently granted, The order granting the parcle would
nave been mtm thout the reoord the san-
tence of the o0 » Sugh is the hold in Hogkett
oase, The reourds showing a sentenoe "for a period of
two s"and then adding "from Sthe 16th day of September,
19 ia definite snough in setting out the term of ine-
prisonment $o which the prisonery wias santenced. The
vords "from the L6%h day of Heptamber, 1533% do not
affeot the duration of the tw» yemrs sentenge but are
mere surpl toc the sentenc® pyupor, wilch was for
two s gonfinement in she Intermedlate Neformatory.
in Hedriock guea, wherae the verdiot of the jury oon-
tained wmlor " m:t“ t:; the S?Wrm Court tmﬂt:l
them as surplusagy; » the sane 1- s We treat
w.rds 4n the rec.rd in the instant ouse as surplusage.
And, when the court, on the rec rd, revied the parcle
on the 13th day of fluy, 1933, and passed judgment "to
serve the sentenge hevetofore regeived” tiere wag no
foree added to toat portion of the seantenge whieh wue
surplusage in its origin. Hypothetionlly, should the
Superistendent of the Intermediste Reforma anse
o gummitment bagk $o a Tiotitloun beglanding merely be-
gouse sume ¢ urt record go lndiented, sush progedure
aight result 4n & given ooee wheve the term of lspricon-
ment to which & conviet be santenced %o Lwmprisonment
was entirely lapsed before there was ocecasion to revoke
the parcle and henos the gonviet not required to serve
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any part of » seutence for imprisonment wileh the
Law required the judge to make before the parcle
wae granted,

It is the gonolusion of this office thut
the prisoner's gommitment in the fnstent case should
be dated from the dete that the prisoner was received
4% the Hefoyratory.

Respeetfully subnitted,

W, OR. SAWYERS
Asnistant Attorney General.

Won/Ad




