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!tr . Joseph d. Thonnaon , 
Superintendent of Incurc:mce, 
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~ance Conmany, right to reduce 
capital stock under Sect1on 5915 , 
by surrendering stock Rnd distri
buting surolus assets. 

FILED 

f; 
Attention: Ur . J ames K. Co ....,lidp,e, Counsel. 

Dear Dir : 

~1e are acknowledg ing receio t of your l etter of June 
2, 19 33 , in hich y0u i nquire as follows : 

" Xnclos ed are cert i f i ed conics of t he meetings of• thb.i 
s tockhol ders nnd rdrectors of the AileT ican Auto•10lS:t1r.o 
Fire lnAUrance Co o any ··,hereby the cap1t 1 s t ock of the 
conpany was reduced f roM 1500,000to · 300 , 000. ~ill you 
please advise as t o " ether or 'lot t he proc~~ain~s thus 
reducing t he c~ni tal stock of t he co T')MY E' re in con
forn i ty 'ITi th t '1e l8WS of t ' e St:-t te of i "S )Uri pnd 
a.re not violative of t · e coY\st i tution of the rtn i ted 
St~ tes or o'f t 11e "tPte of 1AP )ur 1 ": e Are also en-
cloS1 "lf" a letter f r or the attoi'Yleys 11 1oh exryln.ins how 
t he reduct ion is t be handled. " 

Attached t o your lette:r is a. l otter from the firm of 
Bry~n, ryilliD· s, Cave a~d · cPheetera, counsel for t h e A~erican 
Automobile Ic,ire Influr:-11ce Co "nany, and resolu t ions by the 
directors find stockhol ders of that C!') ~any fron h ich e derlure 
the follolfing f acts . The tt~ericnn Autonobile !'ire Inm1r:mce 
Co nnny io now i~co roorcted for A500,000~ consistinG of 5 , 000 
shares at 100. 00 per share par value . The co "":)any h :"S a 
prese·1t surplus of ~1 ,663, 630 . 78. The COr")~ny seelcs t o reduce 
its capital stock f r om 500 , 000 t o a ca."O ital stral'}tur e of 

300 ,000 consisting of 3 , 000 sh&r es of the J):"' r value of 100. 00 
each . To t 1at end 1 t is proposed t hat t ne co 1oa.ny T'lnrc\Hlse 
2 , 000 shares of its canital stock at ~200. 00 per ohnre, Pn.d 
t hat one- half of the purc\1 o.se price be pt'id out of the curplus 
now on hand . no -nr ovis1on is m~de f or the oayment of the 
other one- half of t h e ..,urchase ori'-a so, c onseNU.entl y, will 
have to co~.1e out of the cern 1 tal of the co'"'tnany. Th e board of 
d irectors of the com nny t1Pve pnssed a resolution atmrovi rlf" 
t h is p r oposition , Dnd h<VP suo111tted it t o t he stockhol dero of 
t he cortpany who, in turn, have p~ssed a resolution n.pproving 
t nis plan of reducin~ the caoi tal . I t nppe~rs t h at rul of the 
stock i s hel d by t he American A.uto1obile M:P& !nsur o1ce Co oany. 
You inou1re l"lnether the or ono sed p.roceedings are in c~nrorni ty 
wi t h the 1 aws of t h is fi tate and i n p.nswer t hereto "'l'e subr it the 
foll o 'ling : 



l&r. J oseph B. Thomoson, - 2- June a, 19 33. 

It ap ears f r~ your correspondence t~~t t h cnmp~y 
desires to reduce t he ca-p ital s t ock to 300 , 000 nnrt lthdre.w 

200 , 000 of asoets fro· the 'lssets of' '; •e C ') nany. That being 
true, i t appea.ro t hat the ca.•)i t al otook of t he oo "·my rnus t be 
paid up . We ca~l your atten tion t o t L1.is in order t hat l'fe may 
determine w ich sect i on of t he Ot a.t u tes the proceedinp,o lllUst 
be unJer . Section 5914 R. 9 . ro . 1929, provideo t '!lnt an i ns Hr 
onoe co pany incorporated under this Stato, t he oa.p1 tal stock 
of w.lic .1 h 3 8 no t been full y subncrioed, may reduce its canital 
stock by following a c ertain p rocedure . Tfe arc ~asu!,1inr, from 
t h e inf ormation before usthat the ca.pi tal otoo1c of t '1is co no any 
has be en fully oubncribed and t"wt, t herefore, Section 5914 
doeo no t apply, bt\t t .1at '3ectlon 5~15 wil l regulate thene n r o
ceedings . Section 5915 '1. S . Uo . 1929, is as f ollows : 

"Any insur~ 1ce co~~nny i ncor por ated under t he 1 ~wo o f 
t h is ctate ay i ncrea se or reduce ito cap ital stock fa 
t he purpos es, i"l t'1e m nner and t o the extent p rescribed 
by law: Provided , the board of d1rectoro of any c ompany 
desiring so t i r cr ease or reduce 1 to a t ook s hall file 
.,1th t he auper1ntendent of t h e il'lsur:tnce departmen t a 
certif ied copy o: t he p r oceedinBS, Joth of t he stock
holders' ~d directors ' ncet i.p·,s, at which it l'fas dete r
mined t o i1crease or re uce ~tch stock , and upon being 
s at isf ied that t!le l aw 1 '~43 vf'en fully compl i ed with , 
t hat t he p r oceedin-;s wero r egular, t hat the co 1d i t i on 
and ftoscts of t he C 'Y :my ju stify t he 1ncrea4le or r edoo 
tion, nnd t hat t he Pa~ e will not be prejudicial t o t he 
i nte resto of t l e policyholders , the S11Derinte·1de1t shall 
iosue a. cer1;if1cate authorizing &3.1d i 'lcrease or reduction, 
and ehow111{; that t he stock of s a id C">,"anY has been in
creaaed or reduced, t he a mount t o w'1ic'1 it is inct'e'~oed 
or reduced, t.[1e -oar valu e of the ah res ; and tuch certi
ficate shall be filed and recorded a s in t '1 is chentcr 
io provided for filin:- o.nd recording t ne certificates 
of incor poration ; anc1 t hereafter ouch oomp iJ.Jly ch~-11, wi. th 
~ch increased or reduced c~pital, oe aub ject to t he 
sa , e liabilities t hat it pooaessed or ~aa subject to ~ 
t he time o.f t he i "lcrea.se o r reduction of its co.n1ta1 ; 
and t h e charter or certif icate of i nco r oorati ">n of sud\ 
co1:1pany shall be deer:1ed t o be ended in r e spect to the 
amount of cap ital and the pa.r value and number of 
shares, eo ~s to conform to such iovreaso o= reduction . " 

Section 5934 t . 3 . 1o . 1929, p rovides, 
as foll owc : 

ong othe r t h i ngs , 

"lto insurt>nce co ':>any shall, directly or indirectly, u r
cnase or hold, eit 1er absolutely ores collateral, ita 
own stock , a.fter t he aa"'e has been once issued: Provid"'d, 
however, that t 'h ie a l all not p revent a oo apany f xom buy-



r . Joneph • Tho son, - z- June 8 , 1933. 

i n. 1n it o~n atoc , 1f t s en 311 be forf lted and 
oold t o th co~ ny for ~ - p· yoent of 3eoe s~ento ther on, 
in wnicl cnoe it c all be tre ted and ia ed aa n~rt ,r 
t.te o r1 1n:U. s t ock -. - - - - . 1 

The nrocced1ngn contcr.ml atcd t)y tb 1 com· any o=>nte"tt."\late 
a pur chase by the c ~ p ny of it own stock nd provld a for the 
p }'r.l~nt for s id stock by uslnr; p:-r t of tne aurnluo ~.nd o· rt of 
t he cfl·li tal of the compnn y. he re!lolut:lons adopted by t he 
dir-..c!.orc ~nd the atockhol dnrc do not in :rde lP'ovid.e th2t 
said c·tp it; 1 otoc~ sl'Hlll he :retired ~d o:moelled , altn u~!l the 
T"eaolut1 s 1a1ght no 1 ly. It !a, ho eve-r, t he opi nion of thi a 
nep r ·t ent tn..,~ un der )eotJ.on 5924 the c oetp y ould b vo no 
authority to ou~ch ne its o· torr out of 1to aurolus ~nd 
c i tal str ucture. ,. a ct1on n r ovl dea th!tt tne co "nv sh~ll 
not " rcn3se or holcl . n c d"l n ""~t bel icv~ th t the or )( •or" 
can t)e oonotrue t., c"'\ ":'Uld, ' a tie nect1on fur ther nrovi dee 
one inot noe ln , ich h~ c r.. ·:'\:•ny y nu rc 1 oe 1 t R own otook . 
Tne rule rsener. lY i o that co,. ora tlon can not lrc 1·•ce its 
own capit~ tock nnd t he re nn ror t he rule 1o aptl y at~t~d 1n 
Ghris . - S e :- rJ nk i n . Co nany v . Independence ". nuf cturi~ 
Co ~ 1y , lon 'o . ti34, 645, ~e re it i o R~id : 

11 I f t !\e 1no~rf'Or::"~tors or t oe' hol ders co lld be 
nn eo o t~e tnc or oo?,t1on co~leted, t o 
t 1eir s t oc' to the c "":Dany , and the.,.eov e'"'c 
r 1npaid oubncriptiona, or in c~"e ~~ t~c 
u 11, t o rec 1ve b~c f r o the c 1nny the~ 
r;:-~nd to turn b C1 to the c , y the toe 
tne ~oor for reat fr~ds upon ~he credttora otld be 
t hrow ide p en , and tne c"'nse enoee ouid n t onl y 
be ~1saotrouo to cred i tors, but 111 ~ao be f t to 
t he corpor t1onn the selves, 1n r.uoh s n'l one 'WI)Jlt'J 
dc3l with c r or tiona under nuo e ndit1on • 

It ia, therefore , our op in1~n, b ~ed uncn ~ ctton 5924 
and t· e re~t -e1~ht of !'\u-cnori ty 1n th rn1 ed Bt, t , th=' t 
1t o ld ba illeg:>l to rmit the er:cm1 .. ntor.Jobil ire 
Inrur. nee Co n~nv tc. rcha£1e 1 tn o oc• by ua inl1 
o~ 1to urp1us and a ortion of 1 t capit 1 . 

· o ever, it 1a """lc opi 1 n cr th1 .rt""e"lt t 1 t 
t he re tct ion in P. oani tru.. at cl· rn y be 1 y cc m>11ohed 
with t tc c~naent of the bon.rd ot ll'ecto'"f' ~n-s etoo'l hol dere 
of t ne co any, oubj eot to 1J e pro val of the s tpe:t>1'1ten ent 
of 1nour~nce, an requ ired in ~eotlon 5Sl5. The pr per ~Y to 
re u ce the c t, i ttl structure 1n r "'Pin1.:>n J c t, h!)ve t hEl 
otookholdera eurrendcr and cnnc el ~ . G t3reo of the tt-
otrt d1 c apital otock , t erc by ~ucin~ the c 'Qit 1 tructure 
to 3 , C 0 f"nareR of 00. 00 par v ue . te-.. t c ncc11 t1on 
of the n·~ck d the rer~cti~n of t.~e cnnit~l , ·~ere~ y be 
d.lotribution of t he su lu~. seta i f , o a fltter of fac t , 



l!r . Joseph B. Thorrms on, -4- June 8 , 193.3. 

there 1 o c.n exceao o •· sur 11ua as::ets remn1n1"""r_ !'\Iter t '1e red·..tc-
ti n of t e cap1t~4 s bee1 c ~~sl ated . &uc: legal pr ooooltion 
ie sun orted by the rre~t we i 1t of aut hority ~ e is an unced 
in 't .1e c aae of Benas v. Title Gtar ant , Trust 0 mo any, 2 .. 7 9 . 'I . 
28 , 29, \"There the S t . J,:m 1e Court of AO ""le~tlo says .. s f ollo a : 

'"lor 1o t he rule ques tioned that a sur-:>l us a rising f r om 
a 1 f ul reduction of t:H~ c~ 1 ital otock is ovail~ !)le for 
d ividend pu r osea n~d may oe l awfullY distributed as a tch . 
(Citations omi t ted) ." 

However, t he ap >licat ion of t he P;bove ~11e doeA n ot 
mean t hat because the c orn':"lany re 1uced i ts cau ital stock ·aoo, )00 
that it may distri bute 200 , 000 f r om its c~pitAl struc~1re in 
al l eve"'l.ts . It m ly has 't e r1P;'lt t o make a d1str1bution of 
the Gtl n eaual to t he amount of ito canital reduction when t he 
e.cturu. v~1 ..1e or sur">lue assets equalc the amount o:t" t he C"l'! i tnl 
reductl ~n. Benas v . Title Guaranty Trust Company, 267 s. . 
28 , Am.d in arrivinG at t .1e a. "'un t -v •• 10'1 ay 've ac tur..l y dls
tr i buted in diminution of its capital , actuall y existin va l u ea 
a t t he time o,. t '1e reruct 1 ':ln rue t co .... t r ol ~d ot tl.~e values 
as cnrrled uuor. t :1e b oks of the cor pora tion·. 

In t l1e Benaa c e.sc above 1 t is lleld, " Books or t he cor po
r atlon and 1ts state ent of p r oceedings for reduct ion of t '-' e 
capitf'l stool rnay be contrad icted o r 1 peached by parol 
evidc 1ce of the actual valu es of the asoets in determining 
whether t he our plus wr.~a suff icient f or dist ribution of cHviderrl s 
withou't i mpairing th~ c~p it.,l stock ... a re<'iuced. 11 

In Fletcher ' s Clyclopedia of Cor or a t ions, Sect ·on 3472 , 
the rule is stated no fol l ows : 

" e •1 the atr.ount of cap ital stoc~ of n cor uora.t i 1n is 
l awi'llll y reduced under Legiala.dve au t nori t y , t br C) r 
ro r -t on 1 a not reroJ ircd t o keep t ~e excess of ito 
( ctual. c r-nl +al ov T the amount of its nominal cap1 tal 
ns reduced, nor hno any r11 ··t t o do so ; but the otoc' 
hol ders h ave the righ t t o 11ave the excess d ivided 
~ong them, ns i n tae ca e of a d1vide~d, 1n pr onortion 
to t heir sh ares. I n 1fn suci1 d iatributlon, ho ever, 
regard ·~s t be had fort e u ~e~e1t valu e of t he n r operty 
3nd t he c ~ any, 1notead of d i c t ributing money or nr 
erty equal in value t o t "le excess of t he origi n al 
nominnl capi tal, and t he rerluced nomin~ capi t 1 must 
retain nroperty equal 1n preacLt vol ue t t ne reduced 
no• inal capital, after deducting ito r ebts . In ot her 

~ords, the sur..,lus, if any, wn1ch n. cor or a t 1 n '"'~Y p y 
t i lie stockholders on reclucir.g 1-tr cen i tal o took , must , 
1n every case , be 'Sc erta ined , and depends uu0n the 
result of~~ exam1notion i nt o ita aff a ire and n t upon 



Mr. Joseph B. Thomps on, - 5- June a, l!'l33 . 

the differ e1ce bet C.')n t he origin~l amount of o~n1tal 
s tock nnd the reduced r -...,u nt . Whe re a c or nor tt t i,n 
red11 cee ita c nn i t:1l stock and the surnluo wlt icb thereby 
reenl tr is invected 11" 1 •C s t ccl' of rail read cornor~ 
t l:mo, t h{;; ctoc' i tscl f may be diotr i uuted . It i s 
net esoential t 1~t the stock be reduced t o C"Bh and 
'liotributed i n t hat f or 1. W'l..cl'lever , by s1ler of p r :n 
erty, o r ~Y e"ne of e"' r " i f O, or ot -e r ise, t he C"' r 
po r a t1 on C"> .es i nt o t he "10SOe 'l~ ion of ., mdo ,· 1ch are 
in exoecs o~ the amount of its red•ceo C"'~ it ~l stor.~ , 
it oan d istribute th~t 3mount amon t~e otockh~lde rs . " 

The r e .... son f or t ht" t r ule, o f C·::>Urse, is ao..,are""l t ""nd 
i s tht'lt n.lile cor~or"'-'t i ons a.:ty .. nve 1 awful . au t ~ori t y t o red"J ce 
t ne ir ca~ i tal structure , t ',ey ay n o t d ) so at the er."lense o! 
its creditors ~ and 1!, in rcduciTlg the c~nital str ucture, a 
aufficie.,t amount of i t is v 1thdrawn nc would i mp ir t \ e 
cap 1 tel as reduced , the!l the reduct ion is 1ll cg ru. , and 1 f t he 
r educt ion ,-r t he capital s t :>ck "nc'l t he :!"eaul ting dividends t o 
t he s tockholnera i mpai r s the Ct-1")j tl'l " 10 t he corpo-rnt ion ns red•1ced, 
t h en i t i s a fraud u on the cre~itore of t~- c~ r or a t ion nnd 
illeg:-1. Coleman v. !o0the , 1 86 S . "1 . 1021 . 

<'>ect ion 5Sl 5 p r ovides t 'la.t t h e c p ital r ednct l ·m may 
be consumn~ted on obt~ining ~ cnrtificate . t o t hat effect fr om 
t he superintenden t o f 1ne11 r"'nce ; t hat the superintenden t s~ull l 
be ant lsi' ied that t he p r cc eedinc;o are regular and t rc oond l tion 
~nd acsets of t he c~mpany 111 jua~ify the reducti ~n, ~nd t hnt 
t he rem1ct :on wi l l n t be prejudicial t ; t he interest )f the 
polioy,lol 1 ... rs . The ~ecision, t he "efore , ns t o tlether o r not 
the re.~uct ·on of t ho ca i t al of t h ic c· ~ny shall be nerrr:i ttei, 
depends u n-,n whether t l.e superint~ndent of 1 u·urance is o"ti.,."'ied 
tha t tile r asets of t he compony will per it RU e re ,uct ion, and 
t hat t •e i nterest , .. +;I,. ¥\I} i cy tol ders •till t be 1"'l ju r ed by 
per-:d ttin t e -cd.Ict 1nn. I n ~rr1v1ng o.t e t '1er or n ot t h e 
reduct ion s ·al l be t''1 r i tted an a t t he amount of nurplus a.-;sets 
wh ich 1q,y be- c istribu t ed, the s uperintendent ohal.l base h is 
decision u oon the '"rece t r.ctual veJ.uo of t he a ase ts an d not 
upon t.1e book vnlue, ~.nd s houl d satisfy ~dmaelt tht' t t 1a re~uced 
c ap i tnl structure has n :>t been i mpnired by the r educt i•m . It 
is, therefor e, the opi nion of t h i e ~c a rtment t hat t~e ~r-noaed 
t1P. t ld of reduct ion ohmtl d n ) t be app-roved f or the re~srm t hat 
t he corporntio~ seek s to ilJ er;ally "1urch se 1 to own stock by 
uaing ito surpl us a.nd 1 ts c~"'li tal, ... nd. that 1 t s eeks t n pay 
t th e st ockhol ders an a"J unt -- r aets err..JQJ. in .. ount t o t he 
am un t of t ne c:- i tat reduct --n wj t hou t rega. r d ;H; t ., r.heth~r n 
pre:Je n t act lal v n.l.ua.t i on will r-oe r i t the cUr;tri but1on ot· t hat 
n noun t of a"ceto . 

Ho eve r, it is the Jp i n i on of t n1s 1e~~Ttment tbft t 
t he oonpany ma.y lawf ·11v reduce its capi tal stock b y its stock
h ol ders surrender i ng 2 , 000 r har cs a t 100. 00 )"\ r val u e . If, 



Ur . Joseph B. Thom"Oson, "" 
-~....- June 8 , 1 ~)33 . 

af t er t he reduction , che re exinto an excess of as~ets so t hat n 
distribution may be "\de without the l mpnir ment of th-e c op ital 
after the reduction , then :::uch distribution of t;e excc'1a may 
l awful ly be ~ade . In arriving at the amount w ich ~v be 
distr i hutcd , the actual value of t he asse ts sh0u1 d be determined 
by ex in at 4 

.. m . It doea not ?'')"'ear that t ..... e pr oposed reduct ion 
i n this c::1ae would red·Jce th~ c a')itn.l structure below t he limit 
reau ired by the Statute . 

I n su · arizing , it is our opi n i on that this comnru1y 
may reduce its Ofl ') ital. C)naia tent with t he views ~xpreased herein , 
and u..>ject t ':l t'1~ require nents of Sect l n 5Sl5, tlte fulfill 'llent 
of v:' lioh requlremc""lts lc left to the judgr.·ent or J OU an BaiWGrin-
t endent of Jnr.~ura oe . · 

very truly yours , 

Aes istant Attorney Oener~l . 

APPROV~D : 

FWB : S 


