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Co:mnon school districts may not pay out ~f school 
funds ~or lunches for pupi ls w1o ere res1dcnt~ 
of such common school district who are a t tend1ng 
a town scnool . 

NOVJJrtber 25, 1953 

IIonoro.bl o C. P. ~'urloy 
Asoist~t Prosocutinc Attornoy 
\layne County 
Groonv1llo , Viooouri 

Door Hr . Turley: 

This ~rill bo our roply to your l etter roquoating 
tho opinion of thio of.f1co whether a co •. t 1on achool dis­
trict w~l.i.ch is sending and transporting its 4)Upila to a 
to~m sc 1ool diotrlct oporatine a lunch progro , is auth­
orized to pay for the lunches of its .vupils !'rom the in­
cidont l funds of such oo'"'t_on sc:1ool d i strict . Your 
l etter roquea tina en oplnion reo.ds as follows: 

"Tho County Superintendent of Uc•lools 
hero hna a sl,od that I sub:nit tho fol­
l oHing quoation to you f or formal 
opinion: 

"Diotrict A 1a a to\m s chool uith a 
school lunch procra1. Dioulict D is 
n co 'lli:.:lon school and is sending o.nd 
transporting i t s pupils to the oc ool 
of l>istrict A. VlotJ.·ict .3. l-J~to t o 
know if i t is allowGd to pay f or the 
lunches of its pupils from tho inoi­
dontul t'unds of ouch Dist . n. 

"I s'1o.ll upprecir te your onrl J opinion 
on this , as a former a.nd quite earl ier 
let'er on this aeoms to h ave been lost. " 

'l"he authority of tho ':3oa.rd of Dirt.otors of n sch ool 
diotPict, a~plying to a l l school di stricts gen(~rally in 
M13souri, to provide lunche s for children a t tondins the 
oc ~oola is )rovidcd for in Soction 165. 103, V.A. I . s . 1949, 
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of the Sch ool Laus of t h is State . That section in t b.o.t 
regard r eads , in part, us follows : 

"The board of dire ctors, or board of 
education, shall have the power , in its 
discre tion, to install in the school 
buildings under its care the necessary 
apparatus and appliances , and to pur­
chase t he necessary food to enable it 
to provide and sell lunche s to ch ildren 
at tending the s cnools ; -=~ ·::· -1;. . 11 

We do not find any aut hority other than a s 1s pro­
vided in said Section 165. 103, supra , f or a Board of School 
Directors to provi de a nd sell school lunches to such school 
children a t any pl ace other t han "in t he school buildings 
under its care . " 

The question of the extent of the powe .·s of a Board 
of Directors of a school dis1;rict ua s recently construed 
and dofinod by our s t . Louis Court of Appeals in School 
District lr631 Cape Girardeau vs . Prye , 225 S . 11. (2d ) 484. 
The caso \-las a suit by a city sch ool di strict auo.inst a 
resident of a co~on school distri ct for tuition because 
of tho attendance at the city district school of defendant 's 
throe minor ch ildren, r esidents of the co'1lr.'lon ochool district . 
The defendant resisted tho suit on several hrounds , one , 
tho t tho County Superintendent , ui th the lmowl odge of the 
School Donrd, s olicited h1m t o sond h is children to the city 
sch ool , advising defendant that there would be no charges 
for tuition. The Court disallowed this and other defenses 
and judgment \-lent against him. The defendant appealed the 
case to the st. Louis Court of Appeals. 1~t Court , on the 
question of the alloeed agreement of tho Sch ool Board to 
admit defendant ' s children without payment of t u ition, h old­
ing that this could not be done , and defining the powers 
of school di~trict boards, l . o . 488, said : 

"·::- -::· * A b oard of directors is but a 
creature of s tatute , and its members 
can exorcise no authority unless the 
same is either expr essly conferred or 
else arises by necessary tmplication 
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from t he poHo rs tho. t o.re conferred, 
Sta te v . Kessler, 136 Ho . App. 236, 
240, 117 s •. l . 8.5 ; Consolidated Sch ool 
Dist. No. 6 v . Shawho.n, supra. \lo 
have a lready pointed out that Section 
10340 empowers tho board to admit 
pupils not resident Hithin the district 
and to prescribe the tuition fee which 
such pupils muat pay. The section then 
goes on to provide that certain classe s 
of children may nttend without the pay­
ment of t uition; and by t hus limiting 
tho privil ege to certain definitely 
specified classes , it necessarily ex­
cludes tho id~o. tha t other nonresident 
ch ildren are entitled to the privilege . 
·:i- ~=· .;; • " 

In t he abs ence of an express statut e authorizing 
a Board of Director s of o. school distr ict to provide 
lunches for pupils at any pl ace other than a s provided 
in the t erms of said Section 16.5. 103 under the limited 
pO\o~c.rs of sch ool district boards , as defined 1n tho Frye 
case , supra , the Board of Directors of th e co:.n:non school 
dis trict involved 1n this question uould have no auth ority 
to provide f or the payment for achool lunches for the 
students of s aid common school district who are transported 
to and in a ttendance of the city district school . 

We find no statute authorizing the pay.ment by common 
sch ool districts for lunches for pupils attending appr oved 
h i Bh sch ools out of the incidental fund or out of any other 
fund or in any other tray except a s is provided in said 
Section 165. 103, supra . 

Before a common sch ool district sending pupils to 
a city distr ict under tho authority and for the r easons 
provided 1n tho statutes hereinabove noted could l awfully 
pay for lunches f or such pupils attending a city school 
there would have to be in force and effect statutes ex­
pressl y authorizing the expenditure of the funds of the 
dis trict for t hat purpose . 

CONC~~USiuN 

Considering the f acts recit ed in your letter and the 
sta tute hereinabove cited and quoted applicabl e to your 
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question it is , therefore , t he opinion of t h is office 
that , in the absence of an express statute authorizing 
it to do so, a common school district which is sending 
and transporting ita pupils to a town school district 
nith a school lunch program in effect cannot pay from 
tho incie.fund or any other fund from such common 
school' s schoo funds f or the lunches of the rcsidont 
pupils fr h c ommon school district who are at -
tending such town school. 

The f oregoing opinion, which I horoby approve , 
was prepared by my Assistant , Mr. Goorge u . Crowley. 

G,fC : irk 

Yours very truly, 

J OHU :n. DAL'rON 
Attorney Gener al 


