
LABOR : Section 7815 , page ·400 , Laws of Mi ssouri, 1913, 
prevents female employees from working full tLffie 
under such Act at plant and the n taking wor k out 
to be done at home. 

--- -- - - - - - - - - - - - - - - - - - - -

::ovor:1ber 3 , 1943 

!~r . Jrvllle s . Traylor 
Coinls s ioner 
~abor and Industrial Inapection Department 
Jefferson City, Missouri 

Dear Sir: 

F \LED 

tJ() 

This will aclmowle dc;e receipt of your reques t for an 
official opinion, under date of October 28t h , wilich reads 
o.s fol l ows: 

"Woul d it be a violation of Section 
7815 , R. s . J.tissouri , 1913, if females, 
after worki ne; in t h e Bill ing De partment 
of a plant for nine hours a day , take 
vtork home \V i th t hem t o be done for t h e 
company at t he reeular hourly wage ? 

"Would i t be a violation of t his section 
if t hese girls received no conpenso.tion 
for this home wor k? " 

under date of October 19th, 1943 , tlus de~artment 
rendered an opinion to you, holding that t he Act of 1913 is 
t he con trolling law rather than Section 10171, R. s . Ho . 1939 . 
l!ereafter any reference t o Section 10171 shall apply to 3oction 
7815, Laws 1913. 

One of t he cardinal rules of statutory construction is 
to ascertain the legislative i n tention, and , in so doing ref
erence should be had t o t he pol i cy adopted by t he Legislature 
in refer ence t o t he part i cular sub ject matter, object of statute 
and mischief sought t o be preven ted or remedied . 

In State ex rel . Lent ine v . State Board of Health, et 
al ., 65 s . w. (2d) 943, 1. c . 950 , t he court said: 
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" It may be considered tri te to aza in 
observe tha. t t he primary o.nd !'undarne"l.ta.l 
purpose in statu t or y construction is t o 
ascertain and give e1fect to the lcBls-

·lati ve intent nevertheless such is alvtays 
the end s ouGht and t~e numerous rules f or 
tho inter pretation or constr uc t ion of 
statutes are merely u~ds in t he qucot . 
But such r ules should not be so applied 
as t o restri ct o~ c on.fL"le t 'lc o"1erntt•ir 
of a statute within narrower l~its or 
':>o,mds tha~ ,....:Bn5. fe ~ tl.y lntencled by •.;llo 
Leeis lat ur e and vrhct11cr the pr o or C0'1-
str-..tct~o'!'1 of a stctuto o?:lo •ld ~oo s~rlct 
or l iberal it certainl y should be such 
as to effectuato tLe obv~ous ,,lr ;>ooo of 
its OLactme.nt and the eviden t legislnt lve 
~1..'1tcnt . Reference should be :'lad to the 
pol icy adopted by the Ler:islature in 
rofero 1ce to the s ubj ec t - J.lO.tter., t :.O.o ob
ject of the statute, S..."1.d t he Mis chi ef it 
st~1~es at or s eeks to prevent, as well 
as t he remed-.r .,r o v ld ed • .· ~- ~ '· .. - J. " o/ 4 

Soctl oJ1 7815 # p:.tr;c 40() ., Lawo of !.a •souri, 1 '313 , reads 
as follows: 

".o fonalo ::~hall be enpl oyed, permitte<l., 
or suffered to work, oan~al or pnys ical, 
:n any na.'1.u!'a c t.1r :nr;, · LeC'"ianlcal, or .er
cantile establi:oh:.1e.1ts ., . or .factory., wor k
shop., laundry, or b~kory or restaurant, 
or any pl ace o£ ruouso .ant, or t o 1o any 
stenographic or clerical wor 1t of a ny oil.ar
acter in any of the d ivers kinds of ostab
lishmoJ.ts and places of j_ndustry, llereln 
above described, or by any person , firm· 
or corporation cn.;agod :L._ 1 rmy ex~ress or 
trans~ortation of (or ) public utility 
businoo~, or by an.y coumon carrier , or by 
any public institution ., incorporated or 
unincorpo~"ntcd , .:..""' t•L.s state, no1 .. e than 
nine hours durhl£ a:ny oPe do.y., or more than 
fi!'ty-four ,.l0~1rs dur!J1t; e:ny one ~ee..<: f!:.2-



• 
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v:ded , t hat operators of canning or 
packi ns planta ln·rurel comnuni tios , 
or in cities of l ess tha~ ten thousand 
1nhabi t an t a wl.loroln .t)Ori sbable f arw. 
pr oducts are canned , or pa cked, sho.l l 
be exempt f r orJ. t h o pr o v i s ions of t ills 
section for a nu~ber of day s not t o 
oxc ood nlnot7 ln any one year: : rovld'od, 
t :1at not hing l n t Lis sect ion shall be 
construed or under stood to np~ly t o tel e
gr aph or t c lep!10no co.1panles . 

I t i s quito apparent t :1at one of t he pr inci pal reas on s 
f or the Le~is lature o:-tActl :lt,; t !le above la.w was to -.:>revent 
a..1.y su ch e 1pl vj·er .froLa o~or~dng w.1y f' e~ld ar.tployees f or more 
t han n i ne hours d~~.~ ~1y one day , or f ift l - f our hours 
dur .:ng any one uoeir ; t ho.t t o cons istent ly wor k such employees 
nora t han s uch hour s unquestionabl y woul d impa i r t heir gen
era l health ar1d sL.ould b e pr ohlbi ted . Thor of ol"e , i n cons t ru
ing t h is pr ovlslo J. \'.e i .ust bear l r1. wind t ne r c o.son and purpose 
f or such onacb~nt . 

T"ne deci s ions a.re uPai'lPnOUS in defining v;hat constitut es 
a day . A day l s twen t y- four hours intervcninc ~atueen mi dnight 
of one day and: t ho 1 ol lovlint; mldni eht. 

In St ate v , ._eagher , 101 -.> . ~ . 634 , 1 . c . -635, 124 l.Io . 
App , 333, tho Q~mrt in de.fl n ing a day sa.! d . 

11
· :· ·" ~ vur s~o.tutc does not define tho 

da:p, b,tt wo uu.,j t tt . .':e 1 t to r~ean \the. t 
t he tero ordL~arily sign l .fi es ( sec . 
4160 , R. 3 . 1C99 ) t hat is ~ that i t con
s i s ts o.f t~enty-.four hours , commenclne 
and t e rnin a t i ng a t ::ti<.L~i-ht . " 

Section 7 815, su,::,ra, reads in part: 

"t~o .fena.l o she.ll be emr l oyed, ve n al tted, 
or s uf .fered t o wor k , manua l or phys ical, 
l n any 1 .a.~ufa.ct'.!rint:; , r:echan~cal , or .uor-
cant ile e s tab l i sh...en t s , ~ .~ -· ~ ;<- .:. A :<-
or to do a~y s t enocr o.phic or c l erical 
work of any character 1n any of t he 

• 
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Section 10172, R. S . t:o . 1939, provides it s hall be 
unlatlful to knowingly pe-"mi t the employmen t of a f'emale in 
any of' the ~aces of 1ndust~ .2!: bus iness ment ioned 1n 
Section 101 , R. S. . o . 193, within three weeks bef'ore 
or af'ter childbi rth . Section 10172 , supra, reads as f'ollows: 

" It shall be unlawful f'or any person , 
~irm or cor poration to knowingly employ 
a female or permit a female to be employed 
in any of' the divers kinds of establish
ments, places of industry, or places of 
business specified in section 10171, within 
three vreeks bef'oro or three weeks after 
childbir th . Any per son, f i rm or corpora
tion who shall violate this section shall 
be deeoed guilty of a ~sdemeanor." 

Furthermore , Section 10173, R. s . Mo . 1939 , specifies 
t h e penalty for a violatio~ of Section 10171, supra, in work
ing any female employee more than t he nuober of hours specified 
t herein, and likewise refers t o ~ any ~ !a! places mentioned 
in Sect ion 10171, supra. Section 10173 , supra, reads as 
follows: 

"Any employer or overseer, superintendent, 
f oreman, agent or any other employee who 
shall requ:tre or parmi t or suff'er any 
f'emale to work in any of t he places n en
t ioned in section 10171 of' t h is article 
more than the number of hours t herein 
specif'ied, or any employer who permits 
or suffers any overseer, superintendent , 
foreman, agent or ot her employee to re
qui»e or to permit or t o suffer any f'emale 
to worl{ in any of t he places men tioned in 
section 10171 of' t his article more t han 
t he number of' hours there in s peci fi ed shall 
be guilt y of a misdemeanor, and upon c on
viction thereof shall be fined for each 
of'fense not less than twenty-fi ve dollars 
nor more than one hundred dollars . " 
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In view of Sections 10172, and 10173, supra, making it 
a misdemeanor for a vio~ation of Section 10171, supra, it might 
require a strict construction in favo~ ot the person char ged 
with the offense, and, in construing t he words h ereinabove 
underscored 1n Sections 10172, and 10173, supra, i t is barely 
possible t h at t he courts would hold that no violation of Section 
10171, supra, wou ld be'cammitted under t he facts contained in 
your request permitting t he employee to t ake work hone after 
having theretofore wor ked in t he place of bus iness t h e max±mum 
hours under Section 10171, supra, since it only makes it a mis
demeanor for working females longer t a n required in places 
mentioned 1n Section 10171, s upra, and it does not s pecifically 
make it a violation for working more t han the ~il::nun hours 
\Vhile in the hocre ot the employee • 

The writer has s earch ed t : ... e decisions in this State ., 
and ot hers., and i s unable t o find any deci sion exactly in point . 
I t is a very c lose question and difficult to determine just how 
a court Hlight r ule under the f'acts . It may be a dvisable for 
some interested party to have t he cou rt pass upon t his matter . 

In view of what has been said ., we must hold the restric
tion is aga inst t h e employmen t in excess of the ·~lmum hours 
as pr ovided ln ~action l0171 ., supra, and not just aga~st 
working at the plant in excess of such maximum hours . \"!l'lile 
Secti on 7011, su~ra , refers to work done in certain establish
ments , VhLich ordinaril y refers to certain-enclosures , we tl~ 
t he Legislature full y had in nind that .10 single empl oyer of 

· the kind enumerated in Section 7815., supra, s houl d work any 
female employee l onger than nine hours during any da; and fifty
four hours during any week , regardless of wheth.er such empl oyee 
perfornad all the work,.ln t l..e eatablisbrnent, at another , lace, 
or even in her home . "lhere i s a long establish ed 1n.axL1 of law 
that one caru1ot do something indirectly which he i s pr ohibited 
from doing directly . e t hink this is applicable in the i ns tant 
case . In E~sens~ith, et al . v . Duhl Optical Co. , 178 s . ~ . 695, 
1. c . 697, it is stated: 

"The act precludes all persons not 
properly registered from practicing 
optometry . A cor poration i s a nerson, 
and in t h e n ature of t h1ne;s i t cannot 
possess the qua~l~ications t o practi ce 
optometr :r . A per son, individual or 
corporate , may r.ot do by indirection 
what he or it is precluded from doing 
dire-ctly . " 
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If Section 7815, supra, should be construed to restrict 
the employer only while work~g such female employees within 
the c onfines or premises of the plant , and at no other place, 
t h en the pur pose of the ao·t certainly is only partially 
carried out, for said employer may give such employees cer
tain home work , as referred to in your request. In such 
even t, said employees might be working a total of twelve, 

• fifteen or more hours during t he day; all of which is nothing 
more than a subterfuge of t he law, and, i n direct violation 
of Section 7815, supra . 

COUCLUSION 

Therefore, it i s· the opinion of t his department that 
if t he foregoing statutory provisions b e given a strict con
struction, then t hey should be construed so as to prohibit 
such employees .fr om working 1n excess of t he maximum amount 
of hours during any day or week as provided in Section 7815, 
supra, while actually working in the place of business; but 
in such case, t here should be no restriction against such 
employees takins additional work ho1:1e, since under the strict 
construction Section 7815, supra, would be applicable to only 
wor k executed within the plant or industry. IIowever, if such 
provisions 'Qo given a liberal cons truction, it places a re
striction acainst t he employment for more than the maximum 
hours permitted under Section 7815, supra, and in s uch case 
the employee is pe~tted under no circumatances to work in 
excess of such maximum hours as provided 1n Section 7015, 
supra . This would prevent an employee workL~g nine hours 
at the office continuing t o wom at her home after office 
hours . 

This department feels that 1n construing t hese provi
sions a liberal construction SAouid b' given. Therefore, 
we conclude that no female other than those specifically 
excepted in S~ction 7815, supra, employed 1n any of those 
industries named in Section 7815, supra, may work in excess 
of nine hours during any one day, or more than fifty-four 
hours during any one week, no matter where the work is exe
cuted, whether in the plant, office or at home. 

APPRvVED: 

ROY UcKITTRIClt 
4ttorney-General 

Respectfully submitted, 

AUBREY R. IIAt: .ETT, JR. 
Assistant Attorney-General 

AR!I: CP 


