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·county court may not attach unorganized 

territory to school Qistrict mot contiguous 

thereto. 

December 16, 1959 FILED a_ 
0~ 

Honorable francis Toohey, Jr. 
Proaecut1q A.ttorner 
Perry Col~Qtr 
terryville, Missouri 

De~ Mr ~r · 'ioel'lev s 

This 1e in response to rour re4ueet fer opinion d.ated 
November 16, 1959, which rea4a_as fo1lowss 

"This 1$ to aeek an opinion from your 
ottice as to the OQ:nstruction of Section 
165.167 of tb.e R•Y1aed Statute• ot 
Missouri tor the Je&r 1949. We h.~ve in 
olll" county an area ot appraximatel;.f- ,ltJt 
sections or land which 1e unor~~sultct> 
territory~ for the pe.JJt JeV$_~~-:~'~' 
tb~ Perryville ~.nool Dia~ric#~=·~a\f;l)!e~ 
accepting these ·pupils .·. t~tf. t.~•··. ~'!'.tt~~:~f1ve 
cent& $ h.und"4 that. the eQ~:t;<,J:evied 1n 
$UCh <11strict. ~~- Pe-ri7¥~l:J.:e: aeho<>l 
District accepted th•se Plll)ila at the be
ginning of the p:res•llt seho~l term,,. ·within 
the. past :f'e-w wee~a the ·School BQUi of the 
Perryville Dist.x-tct bas · advis•d -~~Et parent a 
living in such territory that.: tt will col
lect the tu1.t1on trom tbe-;:·p~r&rits. ana it 
the parents refuse to pay- .:will. not permit 
theil' children to attend· :th,e lte.reyville 
Sollool s • , ··. 

"'l'he parents are willing to f:Llt:1 a petition 
to be assigned to a district as is provided 
by $eotlon 165.167. The a.dJaee~t ooriuflon' 
districts are ovel*erowded .ani·. have not 
budgeted for these children.· ,In addition 
these districts, although bordering on the 
terl'itory, are not very aeoessi'ble fo:;a th~ae 
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eh1l-ren. In ••• oa••• 'll.e $1\114fen ,._,4 
have to travel tn;~ r•rX'JV'ille to reach 
tile atJ•e"• •cho.ol •••• • 
•'t,th.• J'e~J'fvllle J;Jlett:J.et h.aj 1ncU.e ... tte4 'hat 
~t u\U4 ·· ueept t• terrtiJo~ ~· 11\\t.e tt.e 
·tollowtnc q_.a,:to•• uta. • 

. . i,. .. - thct eetmtJ OOUt ,. QOD the tilil\8 

. or •· ,.,~t1oa aa px.v14ri. tn ~Jeotj.Gft .. 165 .liT; 
1r it ·tints that thi Pe1"*7'd4lt fob;nl Matrict· 
it the •••• . avaU•lle and . near••• •:lttrlet, .. al• 
thouth not ot>a•J.P.•• tQ the. terrttoJ7, aealp 
$uta· pup1~• ·t() ••em ct1.a,r1ct1· . 

. 1. Sb.ott14 the : t~n."((le nearest tm4 · rMeii av~t11• 
a-l· be conatnetl wsetbe~ and 1l' ·~ lii&J the 
rer"'fv11l• J)1$t:ri.<Jt. be cont~trit•4 a.. tl.a ntareet 
an4 ast av:•tlable d1atl"iet 'lifhere tn• C&urt ie 
ac:J.vi•e<l ·that the nearer diatrlots pe no~ 
<U.l;'eetly acu)•sai~le to au.eh. th1l4r•n anci that 
tro..• artleq• an,ct t~l/Uiapo~tat:ton. atQ.CpQlnt 
tbt r•r~~ille J)1a\:r1ct 18 the tl()~· a·····~\1le? 
Mq th• fi.Jt 'hat an.$4Jae@t JehtJOl. 41t~lrict 
1.• e,v•~~~:c>Wtte4 With tt• »~eaet\t eii~OllJne:nt be 
ta•n·t•>•ean tl'la.t aud d1Jt~lct 11 not the 
mo•t available? . . . 

. 3. U the ·oollll't $1\oulct f'ind that the 
P•J.~ti'JV.ille D1$t:ri()t wae ~he nea.reat; and moat 
available, may· such area b~ 'attacb.efl to tht~ 
Per:rJvill~ l>istl'~ct altll.oup no P•l!"t of the 
41str1ot t;ouehea the unorgan1$ecl te~ritoey?" 

The statute a~plic.able.to thia prflblem is section 165.167, 
RSMo 1949, .· Wb.ieb I'fc8.4$ $.$ t&llOt#$ t 

uWb.nttver th•re tllall be in tbis A;1ta.te any 
terr:ttory not orc&niS~:ed. into a c••on., town 
or city school 41atriet, and not c:tontaining 
w1 tnin 1 ta li.m1 te twenty Qr more jnapil • ot 
aQhOOl age, ·any ttt.ree or more taxpaJera in 
suoh unorganized terri tory, or in. ~1 ad
jacent common, town or city sebool.· 41atr1ct, 
may file a. written petition in.tne ott-foe 
of the clerk of the county oouft prartns 
that auoh unorganized territory sb.all l)e 



" .. , 

attaohetJ t<!J the.nearest 8Uld most available 
coaon, town o~ (,\':J.tt tolifilo1 district, ud 
.,._ the next meeting ot the eountt cout t-. aut p$tii t'-on shall be ta.k•n up &.Q,d 
hea.• 'by the ooV$, Wh14l:l. 1lh~Al, . atte:r b•~ng 
dlll.Y 1ftf:C)rme4 Ud $4'11$e4; make an ortter 
Qllexins tucn terri toey to tn• n._reat an4 
DJ<Ja~ .ava1labl• e()ae,n., town or city school 
41i"WL•t, and. taereupon $Uch ter:va.to17 ~~all 
bee•• .a r>•~'"' ot a.u~b 41atr1ct. which taot 
ehall be dul;- etltered b)' .tne proper_ott'icere 
\lPOri thtt tu boolts q« other ree.ot'da et tl\e 
count1 • " · 

.At the out.-,t, we are f·$eed with tbe propeaition that 
neither thia.siJatutenor afl¥_Qt-.e~ aen•ral •tatute_expreealJ 
requires conti&u1ty 1n tbe tor~~~attQn ot eebool cliatriota. The 
apecial atatutea relating to atu18Xa~1on {1165. 300_ to_.l6' .. 307, 
JUI(o, c.a. 1957) and consolidaticm (§165.273, RMo 1949), etc., 
do requ:t;re that _._ttlae land.· betnc annextt~d or _consol14ated must be 
"U.J~~;oent" or "Ujoin:t~," but the language used here 1e 
"nearest and most ava1l:$'b'le" dietrict. 

As you have p.ointe<t out 1rx 70'tlr opinion request, the 
nearest 1Jchool (li~Jt:t'iot;; which ot nece$s1tJ would. b• one a.ct
jac~nt to the unorganisect . terri tory'· . 1$ no t nece•sar:1ly the 
moat; available· trom the atand.point of transportation, etc. 
fbitJ lanc-uage tbenbe.tn.g somewhat ambiSUOl4S is subJect to 
construction, and we must at"r1ve at its meaning thr$ugh appli
cation of gen.,,..a.l principles or la.w and ju4ic1al 4eois1ona 
:relatit'e thePet;o.. · 

In 78 C.J •. S., Sq-hool and Sehool Dtstricte.t Section 3l(b), 
paae 686, we t1nd th~ following: 

"It hal!l been h.eld that, unle$s otherwise 
eltpresaly provided by statute~ a senool 
district must eon8111St ot oontiguo\ts bodies 
ot land or territ&ry,· and th•t it cannot 
include two or more detached tra.ots or 
terrttorief:l, sep~ra.ted from each other by 
intervening territory not a part of the 
district. In otner irusta.noes, constitu
tional or statutorY' provisions. require 
contiguity, or compactness an<;l contiguity, 
of the territory Of Whieh a school district 
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ts o .. po$t4i or require tar~it~ry aousnt to be attached to-. dlatriet to bfll a.dJaeent 
the:retta • · On the Gthel:' nand_. und.er $01Jie · 
statute• ... J.t 1a exprelliil7 prov1.4Cifl that a 
achOol 41•tr:t4t o~<ttb•rlocal sc~o()l .or~ 
can1i:at1on n.••• not cona11t of eonnecte4i 
c()ntisuoua; ter:r:f1t4q~. and there iJt .Authority 
ro:r .the view that. it, 1e •t 1'leQesa.&J7:, in 
the aba~ce ot -. •tatute prov14:1ng otherwise. 
f. • ~n. . . . 

PI'$$ th1a.we a•e tb.at't.ht.ot\U"\• have taken two opposite 
atUdt, thit: vait1f ••4~t1tt~:·hol:4tnl<'1•ut, 1n· the. abiel'lce of a . · 
iJtatu~e ..Xpreitl~ eo ·J'rovidiq, a tehool tU.atriet cannot be 
tormM. ot nonoontitU$us · a.r•••· · ;.on· the.· other hand, at leaat 
Gne c()u.t-t bas taken ~be oppeaU.~e v1ew. S&e Weeks v. Batohel4~r, 
41 Vt. 311, whclre:J.n it was held·tut, in tlle abeenoe ot a •tatute 
tteqtd.r1na eQ"'t-ip;ty., a &~hf.IOl d.lltrict eould be fo!'!le4 o£ 1)wo 
areas di!Jtacbed !'ll'etm eaeh other and oompletelr separated. by inter .. 
venin& land.e. Tnia ia the only eaee we have found, however, 
ad&J'i1n& this.· view. 

fhere are no MiiSeour1 ea••a · •ctua:re~y on the point • However, 
the st. Louia Ool.U't ot A.ppeal$, 1n Stat• at tnt. ot '-'aylor eJt 
~eJ.. Schwerdt, EJt· a~ ... v. Reorsan:tzed School Jist. R~~ir!3 .. warren 
County, et al... Mo. •PP., 25'7. SW24 262, ¢clearly inclicated wnioh 
11ne of dee1e1on:s it would. follow on this question. In that 
ca"e a petition had been presentttd tor release ot one part ot 
the li.-.;1 J1atr1ct to R•3 and anOther part ()f R ... l to the Hermann 
l>iat~ict. 'fhe two were submitted as one· proposition .and. the 
question was whether this·· wa.a proper or wnether the¥ should 
nave be..tn submitted as separate and 1ndependent propositions. 
In d1$oussing this phase or tt,1e case the oourt said, l.e. 267: 

· u * * * If th~ two P);'OPQ&itions had been 
attbll11tte4 0n separat• bUlota and the 
prol)os11i:t.on to relfase·the middle section 
ot the district had ea~ried and tbat terri ... 
tory had been a.oeepted by the board of 
directors of District R.-3, while th$ proposi ... 
t1on had £ailed as to·tae release or the 
western end of the dist~riot, an anomalous 
and irreconoilable situation woUld have re-. 
sulted,. for in that event the district would 
have been divided into two separate and non· 
con~iguou areas. In proceedings to release 
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parte of leltool 41•tr~o~•tor anneat1ort to 
other 41•'bt-$~tlh ttu:~ l.$w: 4()ea · not eptepl•te 
that~w~ ~ttoa.a Qt a-iteil~iot should be lett 
entil"&lJ tffl~ec•'*' . troll ••li .,.'bher. · $ee . 
a•weJ.l · v.; l1uneJ ~ 99 •~. 544 • •1 a~-•. if4;i 
;~.i:~·ra;j14 6 •;,~w_.alor~o~-~;..=:.!!$?•;:o, . 
clieeeatitt~ Op1n1e._11\ 5Ut•-·•x 1111. h:rr•~t 
•. r•l·. C$1lqll6\n v ~- a:ttla.dJ ~6. Mo. JJ$, 
246 s;.w • •r~ 1oc. ct*" •1'.. r•nich dtuellt 
was deolat-•4 tQ be th• ljiW in the later oa•• 
ot ltate tx'~l~ C1tt or·'*'· ~ouiav. Jltl1.r 
•uP~•~ 75 ;$.1 ~~ ·24 l.oc. oi.t • 5&1), . ao\U\4 Jlll•· 
lie poliq -~q:u1r$& tut· tae propo&1t1on " 
releate the. two . ax-eaa be l1rUce4 ina•pu&tel.y ~ 
an<J the ve'J:4c'Q .. Jteuone wniob aquo_ againa~ . 
4oubJ.en••• .. U;l·. aubJnittiriC J>ropo~-• arpe tor 
the e·u:blnil:la19n of theae .. ·\-w queatione ~-one. 
pJ:"opoeit1eri .anti . one ballo~. To •ubm1 t tna . 
aeplit-ateltwo\U.d aur~f 1nv1te an adminiatra• 
tj.ve an€1 pN,ot!(lural .t.paa•e·" . 

:tt ahoul4 'be bome_in _mind that tiler• is no sJtatute ~pr•selt 
req\d.rtna t~ut.;t. ·the dliftrict,. as it···· remains_ atter. th•. ~•l••••. ot 
tenitory to ~oth$xr d1atr1ct, .. uat consist or a oontiat*ous area. 

. T,he cou,rt _ c:.tte4 ~well v • Kinney J ;, (fa~ 544, 11!1' $E 204., and. 
f'Jhicago and N .w. Ry ;o $c • v. Tow ot ()eon to;, 5.0 W14Je. l$9, 6 NW 
Gw~ · ·· 

'!he (feorgia case involved atu:'lexat1on ot eertain are$.s to ·.fJ. 
militia 41atr1ot,. Qn thie question tbe court aa14:. SJ l.c. 207: 

"It tbe proc•ed1ng«J·above referl'ed to were 
to be treated as having the etteot, ae e&n
tended b-;y plaintiffs, f>:t · trantd"er~ug to the 
Ridge Valley d11!ltrtet the numeroue tracts 
ot llt.nd eJilbraQed in the several petiti.ons 
presented to t-he board or county comm1s
sioners, two anomalous results wou14 follow •. 
The first of these ia that in &orne tn$tanaes 
an isolated J>e>rtion ot the territory- ot • 
d1£Jtr1qt other than_the 1\idge Vailey district 
would be added to the latter, althOUgh, in 
point of fact, sucb territory nowne~ touche.d 
o~ was contiguous to any poz>tion of the R1dgf) 
Valle;y district. The second is tlut.t 1 t would 
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in one. irta\e.rt•$ •ve. 'lla.ppe~e4. th•t t•. 1)0~ ... 
tions · Q£ • <l!#trJ.ct ~Jt~r \b.$n the. Ritae. · 
V&ll$J.CI~•t~1~t1foul•'be let~·entir•l~.••P•~ 
'ptet trORi •«~n otllev~ ·w• te•l e•~~in that 
. the :taw a~ttio~~t.tns 'hii.naea . ·t. 'be ·•iut•. 1~ . 
.-111<t~e. ~t••~tct linet a•ver. eontU1pl•~••. ·. · . 
·.f6'(l(Jh ••~rr•aaerin, ••: t~1•·~ :. •• ~emonstl'a~ing 
tb.& ooli'~eotn(0J8 o.f thte; ,r.opo•1tr1cu~! ·~ eo~· 
. tent o~-.J;ve$ w1 ttl. pxte&etd~ilif a diasr• . wnioh. 
tllust;watea tM ··ttuatien~ ai\4. :t• $t lte•tt · 
;auttici•n~lt -:convtnc1n&. ifo ne;cl no araume-nt 1ft 
it$ eup,O:Jtt, · 

' , .. 
· · _(J)iasra ltiattt.d. J . · 

"Wne &bA<ld a;aee •a.•• Jt~ ootult1tntt;ing a 
put ot the a.• cJijt'*'!ot, r.ep~tiUJente terr~· 
tart 8()\lgbt tp. be tranefe:tlre4. to th~ Ridle 
Talley. 4ietrict, . leavtns ,h., two remaining 
portions o,f tile B•e cli•trtct entirely 
••sresated. ". 

·.. !he ·w1sco~s1n Q•ae 1rivolve4 the. v$l44~ty. at t~t1s levied 
"gpon oe~ta1-n areat b)" th$ town of Goonto, the eoritention being 
1Jtlat :pr•v1eu$ aot1cna ·ot the .town bOard-of s~rviJJo~a atta4h1ng 
tn••• .~••• ~o the ··town were voi4 ·be•.a\lae they were not con-
t.:t.&\10~1 to· the. ma11l ........ jf the ...... ~. . fht oou;rt• •t'•~ a 1engthy 
UtOWi1J1on, eustAtl\H thla . eonWtlt.itn and· aati, NW l.t. 609& . 

"$l)ptJ~.a .. ,.. these •tbU-l~1ea, •• 1tell 
a.a. lllo-at· •l)v$ol.l• · ·Q.nf.\. naeHue · t-ea•n• •t: 
publ~e .,0119 .. · •~•••i•al· •oonvetdince, and .... , .... s.nc tlte pu~:Llt. welfare. .•• decide 
that a. ••tm t~ust cons1at ot eontigueus 
.. tt ~en'itoJ.V ••. 

·.·. ""' ~h• •ame •tteet, see C.,_e v. f1tJ of WatertoWl'l, s. Dak. 1 
1.47 NW 91"' 93J State ex rel., lUbb et al. v. Oity or B,eno et a.J.., . 
Mev..,. 178 Pind 366, 370;- H1ll1lJan v. City of Poeatell<h Idaho, 
256 P2n4 1072, 1073. 

See also City ot »&nver v •. couleb.an, Oolo., 39 P. 425, 428, 
where the eourt ea1d1 

nLegi11J.ative acts in tne matter of extending 
the bou.nclarles of 1llW11oipal. oot-porations are 
to bee 1nterprat..t and applie:d a.eeording to 
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Eihoul;;4 b• 4tv:t;«•4 :tnt<> · tsepa;rate and aia.tinot 
n~neonttell&"$ ~-rte w··~n··~exation ot a 
JtQ~t!ii»n,. ·or' pri.tons~ the:reot to anothe~ · 
d~str1ot. ·. You cannot. aeoOnlpliSh 1nd1reetl¥ 
t;hat Wh!.eh cannot 'be·et:tecte4 directly." · 

' ' . ',' ' ' ' . ,.·' ' ' ., ' '' ' ' ' ..----
IJelt &leo· ln.depen4~t.seb6ol ·.~~at•. No·,. 66· .. ·:p.ottaat01D1e county, 

v. Qep8ri.Cknt School· Diat .. · NP. 6e, foutawatomie count7, Q.kla •1 259 
Pat 816. · · . · · · · · , · . . . · . 

. "• '·, 

~thcqn.it ~- wO.il :re<Jopized tl\at ~J:ehool ~1etrtota, e1t1e$ 
Nl4 othc;,~ ~toipa;l · c•~o:ntione·· ~. o"~tures· ·of· tbe t;,$palat\lft 
an«. •netr b~u.tea·mq lit~eetabl1au4 ·a"· 'the Wgialatui'e cl.i:recta, 
at le•••~t:·Murt·u.•--q•at4-oned·the potier·or t}le Legtalature to 
ore.ah aueh~'jl;ittttea ·ot divt4e4 · ail4 tniO&inleoted parte· (Ci tv ot 
Denvel'f v ~· Co\il:ehan, aupra). ·· Ori tlie f~J'thetr hand, 1 t Wit• pointed out 
in ~h$ oaae fi:lt fet1 ttone~• · ot · . Scb.ool J>ist., No • 9, · Ca4do · Oounty, 
v • .;to•es, a•pra.1 tcha.t 1a· 'Oklahoma for lU'llUlual Situation& 801De 
etatute• do e*Pressly·at.ttn•r1~e lllU(Jb p:roeed:ure • 'rl'u~ author1 ty 
to .to ao wa~ n¢Jt queat:toned 'by the eout't. 

We are ·JiOt.. ~&red . t• aa;y tha\t ·'the Le~•lature eeuld not 
a.utho~iz• the <tre•tionot public oO'rporationa eonesist:tng·of non ... 
eontigu.oua a:reaa,. but Wt.' need not decide that issue nere. 

tn ytew :or the t•c£ that the only JU.asouri ease on the 
subJect ('State at :tnt'. of Taylor e:Jt rel • Schwerdt v. Reorganized 
School l~:et., R·""3 .. Warren County, tupra) c.ites and ·follows the 
line ot cases wh1eh at. least pre~Jumes that Ci aohool district or 
otheJ~ pub~!'c ·oorpor&t1on Will caotUi1Bt ot contiguous · terri tory 
un1eas th$ ~egislatu~• has expresal'f Q.1reated othel"Wis•, we are 
ot the opinion that the worcls 11nearest and most available n are 
not e\tttie1ent to 1n4:1cate.a legislative intent to authorize the 
creatton·or a school Cit:str1et consisting ot detaQned areas and 
that: tl'le word Hneareat·" nru.st be held. to D;l9iiU'l an adJacent school 
d1$.'tJ.91o~. ~:tna~.twoh as ae'feral d1.str1ots are equally near in 
thia irtatance; the onJ;y tactor which the county ccurt eoulo con• 
sidctr would 'be ava:tlab~lity. 

We find it difficult: t¢· an&w$r a;ey of your t~ questions 
precteelJ because they eeem to be b~e(! upe>n the assumption that 
the countw court could find the Pe:r~ville District 1» be the 
nnearest" d1stt>iet. ·on the eontracy, we do·not think the court 
would have tbJ.s authority because it is, ion tact; not the unearest" 
district. Therefore, because of the basic concept of a school 
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Honorable Fr$1cis Toohey, Jr. 

district as oons1st1ng of a contiguous area and the use of the 
word ttneareet:r in the statute, w• must conclude that the county 
court coUld not attach the unorganized territory to the terryville 
:District. 

In dete~ining the availability ot a. school (iistrict., tne 
county -co't.U"t should be &Uid~d • b)" the $Ute principles that govern 
the aot1qn of a county a~pe;rin~endent·or sehoola in alSsigning 
pupils 'Utlcler Section 165.253, J{SMo, C.S. 1957. There, the word 
ueed is· ,.t\oce3.slble," but we b.;lieve that tor this purpQae .the 
two WO:i:'4s ttavailable" arut "aect'lasible'' are roughly eynonyt~Joua. 
for the guidanee_of the court, •• are enclosing copy of an 
opinion \witten for Hcu:~oJ>Ilb~e Phil Hauck, dated April 16, 1959. 

yONCMJSION 

It is the opinion of tbie office that a o0unty eourt acting 
under Section 165.1671 RSMo 1949, may not attach unorganized 
territory to a schoel district which is not eontiguous thereto. 

The foregoing op1n1Gn, whieh I hereby approve, was prepared 
. by my Assistant, John W. Inglish. 

J'WI Ul)l 
Enc. 

Yours very truly, 

JOHN M. DALTON . 
Attorney General 


