
CORPORATIONS! ~hat portion of Sec. 368 . 040, RSMo 1949, which 
r elates t o speci al charges in additi~n t o interest 
rates, i s i nval i d because of i ts confl i ct wi t h Sec . 
44 of Art. I I I of the Consti tution. A corporat i on 
may be i ncorpor a ted under t he provis i ons of Chapter 
368, since t he remaini ng porti ons of t he chapter 
constitute a workabl e pl an wi t hout t he i n valid 
port ions . 

December 9, 1957 

Honorabl e Walter H. Toberman 
Sec~etary of State 
Capi t ol Building 
Jefferson City, Missouri 

Dear Sir : 

Your recent request t or an offic i al opinion i s a s fol lows : 

"Proposed articles of incorporation for 
a corporation styled and titled • C. M. 
Loan and Investment Company' have been 
su~tted t o thi s department, by counsel, 
t or incorporation under Chapter 368, R .S. 
Mo., 1949. In view or the apparent con 
flict between certain proviaiona of thi s 
chapter (Loan and Inveataent Companies -
Chapter 368, supra) and Section 44 of 
Article Three, Conatitution ot Kisaouri , 
1945, the f ollowing questions are sub
mitteds 

"Ar e the charges, in addition t o t he 
interest r a te, which are allowed under 
the provi sions or Section 368 .040 , supra, 
invalid and void when construed with the 
language of Section 44, Article Three, 
Constitution of JUssouri, 1945 '. 

"It your answer is in the affirmative, 
then the follow~ question ia aubmitted: 

~Y a c orporation be incorporated under 
the provisions ot Chapter 368, R. S. Ko . , 
1949 ~ 

"Enclosed you will f i nd a phot ostatic 
copy of t he proposed articles ; especially 
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note the f ourth paragraph of Article Eight. 
Enclosed also find a letter from J. E. 
Taylor dated July l, 1946 wherein certain 
views were expressed concerning another 
statutory law. It would appear that the 
sue reasoning which was applied t o that 
particular law would apply in this case. 11 

Unless otherwise indicated, all references t .o statutes are 
t o RSJIIo 1949. 

We note paragraph t our or article eight of the proposed 
articles ot incorporation of 0. K. Loan and Investment Company, 
which paragraph reads: 

"To charge and receive t or such loans and 
negotiations, such interest and profits as 
may be permit~ed by the laws of the State 
ot Missouri and more particularly Sections 
368.010 and et and seq RSMo 1949." 

That portion of Chapter 368 relating to the powers of loan 
and inveatment companies relative to charges on loans is 368 .040, 
which readas 

"In addition t o the general powers conferred 
upon corporations by chapter 351, RSNo 1949, 
every loan and investment company organized 
under the proVisions or this chapter shall 
have the f ollowing poweras 

(1) To lend mone-y t o any person, firm or 
corporation, secured by the obligation of 
such person, firm or corporation or other
wise; 

(2) To sell or offer for sale ita 
secured or unsecured evidences or certifi
cates of 1ndebtedneas or ot investment and 
t o receive from invest ors therein or pur
chasers thereof payments therefor 1n in
stallments or otherwise with or without 
allowance of interest on such installments, 
whether such evidences or eert1t1eatea or 
indebtedness or ot investment be hypothe
cated for a loan or not, and t o enter into 
contracts in the natu.re of a pledge or 
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otherwise with said investors or purchasers 
with regard to said evidences or certificates 
or ·indebtedM~JS or ot lnv•atment securing any 
loan" and no such tran11aetion aha.ll in any 
way be construed t o etrect the rate of 1n
teTest on such loan, nor to constitute a 
violation of any other ~aw, conditioned that 
there be compliance with the ltm1tat1ons 
thereon in this aeet1on contained; provided, 
however, that no such ev1.dence·s or certifi
cates ot indebtedness or or investment, 
payable in installments,. shall be &Qld wherein 
the aggregate amount ot the installment pay
ments agreed to be paid therefor shall be in 
exeees ot the face amount thereof', and further 
that ev14enQes or certificates or indebtedness 
or of investment payable in installm•nta and 
hypothecated tor a loan with sueh loan an4 
investment company shall not be for an aaount 
in excess of the a~tual amount pt the proceeds 
of the loan, plus any interest which may be 
taken in advance, or discount at a rate not 
t o exceed the lawful rate or interest, to
gether with charge-s permitted by this chapter, 
and that,. with the exception ot the last 
payment, no payment 1n excess of equal weekly, 
semimonthly, or monthly payments, extending 
over the entire period t or Whioh the loan is 
made shall be requi red by the terms or such 
evi dences or cert1f1cat•a of indebtedness or 
investment payable. in installments which have 
been so hypothe~atedJ and prov1de4 further , 
that at the maturity or any note or loan or 
at any t:J,me payment or settlement is made or 
demanded thereon, any evidence or certificate 
of indebtedness or of investment i ssued i n 
connection with or \l8ed as ~Security t or such 
note or loan, shall h•ve a cash surrender 
value or an amount no t leas than the sum ot 
all payments ma4e upon it whether such evi• 
dence or eertifieate s hall have matured or 
not; 

( 3) To eharge t or a loan made pursuant t o 
this s.ection two per cent or the amount loaned 
for any examination or investigation or the 
character and circumstances ot the borrower, 
comaker or surety and the draWing and taking 
acknowledgment of necessary papers in making 
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the l oan; no charge shall be collected unless 
a loan shall have been made as the reaul t of 
euch examination or investigation; and pro
vided further, that this charge shall not be 
collected rrom the same borrower more than 
onee during any six month period; 

(4} When a loan is made which 1s evidenced 
by a nondet1c1ency note secured in whole or 
in part by a chattel mortgage or other lien 
upon a motor vehicle and when it is provided 
~ said note that aa~d motor vehicle may be 
returned t o the company voluntarily or other
viae, regardless or condition, in full 
satisfaction of the unpaid balance due thereon, 
a!'ter crediting any amounts paid on any cer
tificate or i .ndebtednesa or of investment, 1! 
any, and a statement of such right be pri nted 
on the face or said note, and a simple and 
concise printed statement or such right be 
delivered t o the borrower at the t~e the 
loan is made, to charge in addition t o the 
interest and other chargea pe~tted by thia 
chapter, an additional tive per cent or the 
race amount of the note; provided, however, 
that on a note in excess of four hundred 
dollars, thia charge may be computed only 
on the first four hundred dollars of such 
note; and provided further, on a note under 
one hundred dollare, the charge may be com
puted as on a note of one hundred dollars; 
provided further , that whenever such a loan 
or note is renewed, extended or refinanced, 
or a new or additional l oan s~cured in whole 
or in part by a lien against the same motor 
vehicle, any such renewal or extension or 
refinance, new or additional loan, shall not 
be subject t o the charges provided i n this 
paragraph when any such tran3actions exceed 
the number o~ one within any eix month period." 

Section 44 of Article III of the 1945 Constitution reads: 

"Uniform interest rates. - No law shall be 
valid fixing rates or interest or return 
f or the loan or use or money, or the service 
or other charges made or imposed in connec
t1on therewith, f or any particular group or 
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class engaged-. 1n lending money. The rates 
of interest fixed by law shall be applicable 
generall y and to all lenders without regard 
t o the ty~e or claaaification of their 
business. 

In Household P1nance Corporation v . Shaffner, 203 SW2d 734, 
the Supreme Court said, l.c . 737s 

"It i s not, and cannot be, denied that 
Section 44 prevents the fi.xing ot interest 
rates t or an~ particular group or class • 

• • • • 
"Section 44 does not prohibit t he enact~ent 
of laws authorizing the f ormati on and regula
t ion or different types of lenders, such as 
banks , savings and l oan associations , etc. 
Nor does it prohibit the enactment of l aws 
provi ding reasonable claaifiaation of loans 
as t o amounts, or otherwise, with different 
permissible rates of interest f or different 
types of l oans, but the rates provided f or 
any type of loans, muat be availabl e t o all 
lenders who make such l oans, without r egard 
t o the type or classification of their 
business. Whether the constitutional pro
vi s ion i s wise or Wlwise is not our pr ovince 
to decide. n 

In view of the above, it is the opi nion of t his department 
that the answer to your f i rst question is in t he affirmative, 
which ia to say that the charges, in addition t o t he interest r ate, 
which are allowed under the provis i ons of Section 368 .040, are 
i nvalid and void because they are in c onfl i ct wi th Section 44 of 
Article III of the Consti tution of Missouri . 

Your second question i s whether, i f we f i nd t he charges i n 
addi tion t o 1nterest rates, which are allowed under the provi 
sions or Section 368 .040, t o be invalid and void when construed 
with the language of Section 44, Article III of the Constitution , 
Which we do so find them t o be, then may a c orporation be in
corporated under the provisions of Chapter 368, supra. In this 
respect we direct attention t o Secti on 1.140, Senate Bi ll No. 79, 
Laws or 195'7, which reads : 
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"The provisions of every statute are severable. 
If any provision of a statute is found by a 
court ot competent Juri8d~ction t o be uncon
sti tutional , t he remaining provision& of the 
statute are valid, unless the court finds the 
valid provisions of the statute are ao essen
tially and inseparably connected with, and 
so dependent upon, t he void provision that it 
cannot be presumed t he legislature would have 
enacted the valid provisions without the void 
one; or unless the court finda that the valid 
provis1one, standing alone, are incomplete 
and are incapable of being executed in accord
ance with the legislative intent. Revised and 
reenacted Laws 1957, p. S.B. No . 79, 
§1 . " 

It is a famil i ar rule of atatutc ry con8truct1on that, although 
a portion of a statute may be held t o be invalid because or ita 
unconstitutionality, yet that it that portion which remains ia 
workable the remaining portions are t o be consj.dered operat1 ve. 

In the ease of Household P1nance Corporation v. Shaffner, 
supra, the Missouri Supreme Court stated, l.c. 736: 

"&>th parties agree that Section 8171 cannot 
stand against Section 44 and, of course, that 
is true. Seetion 44 makes the the same in
terest rates available t o all types of money 
lenders while Section 8171 purports to deny 
certain ratea t o banks and other institutions. 

~oth parties have cited many authorities on 
rules tor determining the validity or the 
remainder of a statute when some part ot t he 
statute has been rendered invalid by a later 
constitutional provision. 

"The rule stated by Cooley in his Constitutional 
Limitations, 7th Ed., page 247, is sufficient 
for our present purpose. 'If, when the uncon
sti tutional portion is strick~n out, that which 
remains 1a complete in itself, and capable of 
being executed in accordance with the apparent 
legislative intent, wholly independent or that 
which was rejeeted, it must be sustained.'" 
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In the case of State v. Curtis, 283 8W2d 458, at l.c. 463, 
et seq., the Miaaouri Supreme Court stated s 

" 'It is well settled t hat a statute may be 
sustained aa constitutional in part though 
void in other parts, unless its provisions 
are s o connected and interdependent that 1 t 
cannot be presumed the legislature would 
have enacted one without the other. HThe 
te8t * • • ie whether or not • • * after 
separating t hat which ia invalid, a law in 
all respects complete an4 susceptible of 
c onstitutional enforcement is left, which 
the Legislature would have enacted, if it 
had known that the exsci nded portions were 
inval1<1. " State ex rel. Audrain County v. 
Hackmann, 275 Mo. 534, 205 SW 12, 14. The 
rule ia thus succinctly stated in State ex · 
int. Hadley v. Washburn, 167 Mo. 680, 697, 
67 S.W. 592, 596, 90 Am. St . Rep. 4301 
"Where the part of an act that i s uncon
stitutional does not enter into the lite 
of the act itself, and is not essential t o 
its being, it may be disregar<led, and the 
rest remain in f orce . 11 1 Poole & Creher 
Mar·ket Co . v . Breshears, 343 Mo. 1133, 
1 25 S.W. 2d 23 , 33; 82 C.J.S., Statutes, 
§92 J p. 149. 11 

It would appear to be clear that Chapter 368, supra, is 
workable wi thout the special provisions regarding charges in 
addition t o interest rates, which we have held t o be invalid. 
We believe, therefore, that a corporation may be inc orporated 
under the provisions of Chapter 368 t o operate ~general rates 
o f interest . 

CONCLUSION 

It is t he op1n1on or this dep~rtment that th&t portion of 
Section 368.040 , RSMo 1949, which relate• t o special charges in 
addition t o interest rates, ia invalid because of its conflict 
with Section 44 o f Article III ot the Constitution . 

It i s our further opinion that a corporation may be in
corporated under the Pl"OV1sions of Ohapter 368, supra, since 
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the remaining portions of the chapter oonst1tut~ a workable plan 
without the invalid portions. 

The f oregoing opinlon, which I hereby approve, was prepared 
by my Assistant, Hugh P. Willi amson. 

HPWsld;ml 

Yours very trul y, 

JOHN Jl. DALTON 
Attorney General 


