WLECTIONS: Fred O. Bollow net the legal womlaee of the
: Democratic party to the oiflce of Circult Judge
JUDTCTAL COMMITTER: of the Second Judicial Circult because there
was no quorum of the judicial committee present
QUORUM: at the meeting at which he was nominated on
July 29, 1954

September 1%, 1954

Honorable Walter H. Tobermen
Seoretary of State

State of Missourd

Jeffergon City, Missourl

Doar My, Toberman:?

This is in reasponse to your request for opinlon dated
July 30, 1954, which reads as follows:

"This office has received & 'Certificats

of Nomination' from two members of the

second judiclal district committes attesting
to the nominatlon of Fred (. Bollow to ba
the districet nominee for the remainder of
the unexpired term of the lete Judge Harry J.
Libby, who dled on July 1i, 1954.

"We are slso In redelpt of & 'Notloce of
Meeting?! directed Yo Hrs. Preston Walker,
Viee Chairman and Aoting Chairman of the
Maeon County Democratie lommlties. She
18 also the third member of the exlsting
Judiolisl commlittee. Also mibtsched are two
twniver of Hotlce! forms signed by Hr.
Bollow snd Alice Mofarty, Vice~Chalrman of
the Shelby County Demoeratic Committes.
Both of the latter are Members, of course,
of the second judlslal dlstriot committes.

"On the reverse side of the snclosed 'Notice
of Meeting' is a written statement algned by
a deputy sherifl of Macon Gaanty.

"These varioua documents stated Mrs. Preaton
was notified of a meeting held July 29, 1954,
in Maocon, but ghe did not appear. They also
state that at this meetlng Hembers MeCarty

snd Bollow deelared Mr. Bollow nominated by
virtus of receiving the only twe votses omsb. .
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-

It 1s also set forth in the sttached 'Certif-
lcate of Nomination' that a vacancey has exlsted
on this judiclal committes for t'some monthal
because Homet Bradshaw, Chalrman of the Macon
founty Democratic Commlttee resigned and no
successor had been elected snd guslified to
fL11 this position.

"fhis offioe respectfully requests an opinion
on the following questions:

l. Is Mr, Bollow legally made the nominee
by virtue of only two votes being cast for him?

2, If he was nominated properly, 1s this
true because he reosived a mejority of the votes
cast by thoee presenti or, wae he nominated bew
cause he recelved two votes out of a poesible
three because the vacancy had reduced the come
mittee, logally, from a four member body to a
three member group at the time of the meebing?

3+« If ¥Mr. Bollow was not legally nominsted
at this meeting what proesedure should the com-
mittes have followed on this matber?

o If Mr, Bollow wae not legally nominated
and it is necessary to call another meeting of
the se¢ond distriot judliclal commlittes after the
eleotion of new ocunty ocommittes offiocers on
August 17th, should the new nomination be made
by the old county committee officers or the new
chairmen and vice~chalrmen?"

We know from the provisions of Seotion 476,080, RSMo 1949,
that the Seoond Judicial Gircuit 1s ocomposed of the counties of
Maoon and Bhelby, and from Seetlon 120.800, RSMo 1949, that the
Judiclial committee ls somposed of the ochairman and viosechairman
of emch county committee in the distriot; therefore, the Jjudioial
oomml ttee of the Seoond Judielal Cireult ie composed of four
membors.,

Upon the death of Judge Harry J. Libby, it became the duty
of the Judiclal commlittee of each party to nominate a candidate
for the ensulng general election under the provisions of Heotion
120.550(3), MoRS, Cum. Supp,., 1953. That seotion reads:
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"The party commlittes of the county, distriet
or state, as the case may bs, shsall have
suthority to make nominations in the follow-
ing casesy

# 3% b3 % 3%

"{3) When a vacancy in office which is to
be filled for the unexplired term at the folw
lowing general slsction, ahall occcur afier
the last dey In which a psrson may file as =&
candldate for nominatlion,”

From the dosuments presented wlih your request, 1t appesars
that the Chalrman of the Mason County Democratic Committee had
resigned some months prlor to July 29, 1954, and that thls vecancy
on the committee had mot besn fllled on thst date. On July 29,
195Lk, the Chairman and Vige~Chalrman of the Shelby County Commitiss
met for the purpose of nominating a candldate for circult judge.
Although the Vies~Chalrman of the Macon County Commititee was notle
fled of this meeting, she did not appear, whieh ralses the flrst
guestion as to whether there was & quorum present &% this mesting
80 as to make the agtlon taken thereat effsctive.

The term "quorum" is defined as the number of members of a
delibsrative or jJudlelal body whoss presence is necessary for
transaction of business. 23 Am. and Eng. BEncy. of Law, Second
Edition, page 589: Stasbe ex rel., Kiel v. Rischmann, 239 Mo, 81,
106, 142 S.W. 304; Bouvier's Law Dict., Rawles' Third Edltion,
Volume 3, page 27903 Black's Law Diot., Fourth Edition, page
ih2l., For the origin of the term "quorum," see Blatkstonsts
Commentaries I.351,

Often the mumber necessary to constltute a guorum of a
deliberative body wlll be expressly stated by the creatilve powsy
or the authority to designebts what shall constitute a guorum
delegated to such body, bub it is significant to note that the
statubes providing for the jJudicial oommlittees do not specify
what shall censtltute a quorum, nor is the authority sHo define
s quorum delegated to such commlttee. Under such clrcoumstances
a8 sbated In Stabe ox rel, Robert Otto, Attorney General, V.
Kansas ity et al., 310 Mo. 542, 5861

¥ ou o4 & We must look then t¢ the common law
as to what In sueh gage would constitute s
gquorum, and the ruls heré clearly applleable
is thus sbated in 29 Cyoc. 1688:

- 3'-
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"iyhere & quorum is not fixed by the constltu-
tion or statubte creating a deliberative body,
conelsebing of a definlte number, the genersl
rule le that = quarum is a majority of sll the
mambers of the body,'™

The statement of thse somuonwlaw rule, above quoted, doez nob
fully solve our problem in this case, bowever, We must further
determine what ls meant by "a majority of all the membere of the
body" because the potential and contemplated membershilp of the
Judielal Committes of the Sesond Ciroult is four, whereas, by
virtuse of the veesnoy thareon, there were, in fact, only three
membere remaining and existing. If the phrassoclogy above quoted
refere to the potentiasl memberahblp, & majority thereof, and hence
a quorum, would be three, but 1f 1t refers to the exleting membere
ship, making a deduction for wvaecancles in arriving at the number
oconstitublng '"sll the members of the body," a majerity thereof,
and henoce & quorum, wonld be two.

Although we find-nc.ﬂissmuri case based upon Lhe common law
involving this precise fastual situation, we know from the
Missourl cases on the subjlect of quorums genserally that we must
turn to the common law in order to Pind the amswer %o the gquestion
here presented. State ex rel. Otte v, XKansas City, supra; State
ex rel, £lel v. Hlechmann, supra, Although the term "ocommon law"
has varioue meanings, generally, when we uss the term in this
comectlon we mean the unwritben lsw ae defined by Blackstone,
that portlon of the law of Pngland whionh ls based, not on laglsw
latlive enactment, but on lmmemoprial usage and the general coneent
of the peaplﬁ. 185 €.J.8s4 Common Law, Sectilon 1(0%, page 612

~ As will be hereinafter nobted, we find conflicting sbatementsa
from various texbt writers as to what the Hnglish law 1s, and wae,
on this precigpe subject. " They are all in agreement that a majority
of the body constlitutes a quorum, but differ as to the method ef
reckoning the membership of the body.

For exampla, in MoQuillin, Vol. %, Municipal Gorp@ratians,
Third #dition, Sesotion 13.28, page 470, 1t 1= stated:

"4% common law, in corporastlons coneisting of
an indefinlte number, a major part of those
who are exieting at the time, when legally
‘gonvenad, are competent to act for the cop-
poratlon. This rule is applieable to New
-England towns. But when the body is definite
there mugt be & major part of the whole number
of members aomposing _1%,_end not mereiy &
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major part of its existing members. wWhen

such body 18 legally assembled, a majority
thereof may do valid acts for the corporaw-
tion, This rule of the common law has often

been declared by statute." (Imphasis ours.)

In Cushing, Lew and Praotice of Leglglative Aseemblles,

Seotion 247, page 94, the rule is stated thus:

i

"In all counoils and other oolleotive bodles
of the eame kind, Lt 1s nscessary, therefore,
that a certain specified number, called a-
gquorum, of the membere, should meet and be
present, in order to the transaction of buei-
nees, This number may be precleely fixed in
the Tiret 1lnstance; or acme proportional part
getablished, leaving the particular pumber to
be afberwards ascertained, wilith reference to
ench assembly, and this may be done either by
ueage, or by poeltive regulationi end, if not
so determined, 1t ls suppoesd, that a msjority
of the members compoaing the body oconatitute
8 quorum, s @ 20

Bection 363, page 1001

When the number, of whlch an assembly may
conalst, at any glven time, 1s fixed by cone
etitution, and an alliquod propertion of such
assembly is required in order to constitute a
quorum, the number of which such aasemb_x may

conslst 5 auE not Lhe numb gr a wilo oes in
80 ana et A% Lhe bime in quesl] on, is
number o -aspembly, and the number neceeeary

to constitute a gquorum is to be reckoned mssord-
1ngly. Thus, in the senate of the Unlited States,
to which by the constlitution emch Stats Iin the
Union may elect two members, snd whioh may con-
sequently consist of tweo membere from each State,-
the gquortm ls & majority of that number, whether
the Stabtes have all exerclised thelr constitutional

- right or not. B¢, in the secénd branch of oonw

gress, in which, by the oonstltution, the whole
number of representatlves of which the houee may
conslast is fgxa& by the laset spportionmment, in-
creased by the rnumber of members to which nswly

 admltted States may be entitled,  ths quorum is
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a majority of the whnle number, lncluding the
number to whioh such new 3tates may be onw
titled, whother ithey have elected members or
not, snd making no dedunstions on acoount af
vacant dlstriots.” . (Emphasis ours,)

It 1s intereeting %o note; however, that this latter rule
was departed from during the War Betwsen the Statee when several
of the states seceded from the Union and did not send members bto
Congreee, The Supreme Court of PFlorida, in Opinions of the
Justices, 12 Fla, 653, recognized this but deolared 1t an error
exeusable only becsuse of the exigency of the sliuation,

In the Florida opinion, above cibed, the ssnate had cone
vened and adopted & resoclubion impoaching the governor. The
Florida Constitution provided for twenty~four eenatorial dis-
tricta and that sach dietriot should be entliled to one senator.
Twelve senators were pressnt. I% wee held that the least number
whioh could sonstituts a quorum was thirtsen, s majority of the
whole number, and that vaoanoiea from death, reslgnation or fail-
ure b0 eleet oould not be dedueted in ascertaining s quorum, In
the course of the opinion 1t was said, l.c, 679 .

“'ﬁcaording to the autharitias afforded by
the ‘English books relating to municlpal core
porations, there muist be present at a core
porate assembly, bssldes the President, a.
majorlty of each integral part, if composed
of a deflnite number, snd not merely a majorw
ity of the surviving op exlsting members of
each olesss Indeed, if there be not. a. supe
viving majority of the oonsbibtutional members,
no: oorporate assembly, say thoes authoritiaes,
can be formed, and the functions of svery
meeting in which that olass ought to partioiw

ate are suspendedst -l T, R. 8233 6 do., 278;

Faste, 263 8oy 3073 Cowen's notes 50 ex
par‘!‘m willcaﬁ-ka, 7 GGW«, L‘.lﬁ; 7 8. and Eey :
5173 9 PFoster, 313, angell and Amee on Gerp.,

- ‘sacs. 501, Eaﬁqy

Ses aleo L6 G. J&, ?arlimentary Law, Sectlon 8, page 1378:

"It is & wall aetabliaheé parlimenbary rule
thet a quorum of the ‘body must be pregent in
~order to validate its achlen or to transact
any business. In order %o conabliiuvie a
“quorum 1t 18 not neoesdary that the entire

whiw
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membershlp of ths assenbly be present. In
reckoning & guorum the general rule is thatb,
in the abssnce of a conbrary provision af-
feoting the rule, the total number of all the
membership of the body be teken ss the baslas
end ordinarily a majority of the suthorized
membership of a body, consisting of & definite
number of membaers, constitutes a guorum for
the purpose of transactlng businessj; # % =
A{ixaphasis ours,) -

Contrary to the aveve awthtrities, we find this statement in
62 GuJeSa., Muniecipal Corporations, Section 399{:), page 758:

"although there ls some authoribsy to ths
sonbrary, particularly where & charber or
stabtute deflines a quornm as a majorlty of

the whole number of councilmen, as & gen=-

eral rules, if thers is a8 vacency in the
counsil or governing body, a majerity of

the remaining members will suffice for a
gquorw, espesially where a gtatubte or char-
tor deflnes a quorum as & majority of the
council, or similar phrase, as distingulshed
from a majorliy of the entirs board felescted,!
or simllar terms. Thus, in reckoning a guorum,
the rule ordlasarily is not to count sg members
those who ars not afb the date of the mestlng
legal members of the bodyp and, hence, those
are omibted from the count of membsrs who, by
roascon of resignation, reeall, cr remcval from
their respectlve wards, are out of office; and
also those whose terms of office have expired."

The cases cibed as authorliy for the sbove proposition are:
Neghitt v, Bﬂlﬁ, o1 7, 24 8?9; }.3 Cals 24 6?7; Boss v. Miller,
178 A, 771, 115 B.J. Lew 61; State v. Orr, 56 ¥.E. 1, 61 Ohio
St. 38!4.; and I’eopla Ve Wx‘igh“b, ?}. T 365, 30 GColoe 1{.39- All of
these cases Involve ths problem of [llling a vacancy sxlsting on
the body itsselfl, sand only ons, Ross v, Miller, supra, purports
to be based upon the common law. All the rest involve tho cone
gtruction ¢f a statutory or constlitutional provislon and represent
an affort by the courts to arrive at the inbent of the Leglslature
or the framers of thes Constitution. Without going into the merits
of the argumen!t bto be made for the rule conitained in the sbeve
cases respectlng the flllling of a vacancy on & body itself, we
should like to point cut that this office has ruled contrary to

i
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the cases above olted in an opinlon lssued bo Honorable Chas. A.
Lee unider date of Septembsr 27, 1931, copy enclosed. 3ee also
state ex ral, Thurlo v. Harper (Mo.}, 80 H.W. {2a} 849, 8s2,

Ross v, HMiller, wsupra, does, however, nske the flat statement
that the common law was that 1n case of a vacansy a quorum col-
sisted of a msjorlty of the remaining mewbers, At 178 4., l.c.
712, the courd sgaid:

"at common law, & majority of all the members
of a munielpsl governing body congtituted a
guorum; snd in the event of a vacsney a guorunm
conslated of & majority of ths remaining mem-
bers, Hutohlnson v, Belmar, 61 N.J. Law, L}3,
39 A. b3, affirmed 62 W.J. Lew, L50, 45 A4,
1092: Teppan v. Long Branch, ete., Commission,
59 W.J. Law, 371, 35 A. 1070; Mueller v. lgg
Herbor City, 55 N.J. Law, 245, 26 A. B9;
Cadmus v. Fare, L7 H.J, Law, 208, 4nd it was
likewlse the rule st common law that a nmajority
of o guorum was smpowersd to fill & vacancy,
or take any other action within its proper
sphere, Housman v. ferle, 98 N.J. Law, 379,
120 A. 738; Csdmus v. Parr, supraj 19 R.C.L.
8903 L3 ¢.J. 506, 507."

The oldest Nsw Jersey case clted In Fosg v. Miller, supra,
is Cadmus v, Parr, 42 W.J. Law 208, 19 R.C.L, 890. fThat case
meraly declared the common law in genersl and clited, smong other
cases, that of The King v. Bellringer, L T.R. 810, decided in
the thirty-second year of the reign of George III, “Therefora,
in order to check the scourasy of ths gitatement of the common
law contained In Ross v, Millsy, suprs, 1t behooves us to analyzs
the case of The King v. Bsllringer, supra.

In that case the oharter of thoe ¢ity of Bodmln required that
the mayor and common elerk for the time bsing, and the common
gouncil for the time being, or the majlor part of them, should
elect all the officers and minlsters of ths borough., The common
council was a8 definlte body conslsting of thirty-six members, bub
on the date in quesbtion there were only elghteen of the common
covneil living and surviving., On thiz date a majority of those
ramalning electad the defendant as one of the capital burgssses
by which hes clalmed title. The aotlon was one of quo warranto
in which the defendant wss custed,

Lord ¥Kenyon, Ch, J., dsllivered the unanlmous opinlon of the
sourt, wherein, at i TWRe, loce 823, he said inter alla:

e
e -
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L

"o % % Bubt the cases which were cited in the
aprgument of this oass.are all one way, that
there must be a major part of the whole number,
constituted by the charter, in order to mske
the elsoblons, and to do the several other scts
under it. In R, v. Varlo {b), Lord Mansfield
observed upon the distinetion, which 1s ex-
tremely well founded, batween corporations oonw
sisting of a definite and an indefinite number}
that in the latter a major part of those who apre
axlastlng at the time 14 competent to do the soby
but that where the body is definite (as it is
in this oase) there must be a major part of the
whole number. His Lordship's words ares, 'Upon
the words of the charber alone, I mysslf have
no doubt about the construetion of 1t. In this
sorporation there are an indefinite number of
freemens and it 13 a gorporation in which honore
ary freemen may be made, It 1s in theé nature of
all corporations to do corporate actsl snd where
the power of doing them is not speeisily dolegated
5o 8 partloular mumber; the gensral mode is for
the members to meet on the charter-days, end the
ma jor part who are present do the sst, But where
there is a select body, 1t is a different thing,
Tor there it is a spesial appointment, ALl the
reagoning therefors ls different.' It appears
to me therefore that 1t was his opinlon, and that
of the Courk, thabt where there is a definite
body, there must exist at the time vhen the asot
1s done a major part of that definlte body; 1t
1s not necessary Indeed that they should all sonw=
~our in the election, or other aot done} but they
mst be present) and the eleobtion at such meeting
ls in polat of law an eleotlon by the whole. In
the ease of Re v. Monday {(a), Lord Mensfiald
asked thls question, 'Is there any case where.
the charter has direcbed the eleotion to e by
the majority of the body, in which it has been
held that o loss number then a wajority of the
whele corporate body can eleet? For instance,
suppose tha-aerpgratejbody'eans&sta@'of twelve,
and two were dead} is there any ingtance where
the sharter baa ssid that the elestion shall be
by e majority of the body, in which i% has been
held that six, which are s majority of the re-
maining ten, were sufficient to elect?' This
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guestion was Immedlately unswered by Asbon,

Je who sald, ihat 'In R. v. Heese zond R. v,
flowsham, 4t was clearly understood that LI the
maJor part of the corporatlion hed bsen dsed,
it would have besn In fact dissgolved, or at
legst those who survived could neot have assen-
bled for the purposs of an clectlon.? & & #¢#

It 18 clear from a reading of The King v. Bellringer, suprs,
and the cases cited therelun, that when the body is definite as
it is In this cage thers must be a najor part of the whole body
and not merely a major part of the remaining msmbers in order to
constltuve & Quorum at common law. Therefore, the statement of
the common-law rule as contalned ia Roess v, Hiller, supra, on
which the Text of C.J.%. 1s bassd, s erroneous.

The King v. bDellringer, suprs, was elted in Blackst v,
Blizard, 9 3 & ¢ 851, whieh in turn wes clted in State ex rel.
Ctto v. Kansas CLliy, suprs, znd recognliced seg a party of the
comuon law of Angland. Although thls precise foetusl situatlon
wae not present In the lasi-mentionsd cags, we oen only assume
that bthe Supreme Uourt of Missouri, in recognizing the line of
cagen represented by Blacket v. Blizard, supra, es declarabory
of the common law, would also rendsr the same recognition to
The King v. Bellringesr, supra, as declaretory of the common law
under the fatits as here pressnied.

Since action by a dellberative body at a meetlng of which
noe quorum vas present ls vold, and sinte we must use ithe common-
law rule in arriving at the number necessary te conastitute a
guorum, which rule redquires a majority of the whole body and not
merely a majority of the remalining members in caze of a vacenoy,
we can only conclude that the action of ths Demoerstic Judieiasl
Committee of the Second Judlelal Circult taken st the meeting
thereof on July 29, 1954, st which Fred C. Bollow was nominated
for the office of Circult Judge for ths Second Judiclal Ciroult,
was vold becauss of the lack of a gueorum.

Therefore, the angwer ito your first quostion is that Mr.
Bollew 1s not lsgally the nominee of the Demoeratic party for
the office of Clreult Judge for the Ssecond Judicial CGireuis.

Having onswered this flret quesiion in the negative, this
beling the only question properly presented to you at this time,
we respectiully refraln from snswering the remalning questions
in your requesb.

], Om
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CONCLUSICK

It is the eoplnion of this office thet the meeting of the
Demoeratic Judiclal Committee of the Second Judielsal Circult on
July 29, 195k, was not & velid meeting for the lack of n quorum
end that as & consequensce Fred ¢, Bollow is not et thig time bthe
legally nominated candidate of the Demooratic party fop the
office of Clrcult Judge of the Second Judialal Circult,

The Toregolng opinion, which I hereby approve, was prepared
by my Assistant, John We Ingllsh. ' '

Yours very trulyy

JOHN M., DALPON
Aftorney Genaeral

e .



