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SWAMP AND OVERFLOWED LANDS:

P

1} Patents should be i1ssued for
swamp and overflowed lands bto
counties in which such lands’
lie, by the State, under Bec,
211..080, RSMo 1949. 2} When
such patents to such lands have
been lssued by the State to
countlies and when payment Iin full
has been made for such lands by

: the purchaser, the County Court

November 29, 1954 : shall cause the clerk of said

: court to lssue to the purchaser

PATENTS:
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: or his helrs or asslgns, a pateat
s under Sec, 21, 220, RSMo 19L9.

" EEEEE RN E N R A L] RN

Honprable Walter H. Tobeorman
Ssoretary of State
Jeffaraan Gity, Hiaaauri

Abtentions Hmnaxaﬁia ¥Will Davisy
Uhief Glexrk.

Doar My, Tobhsrmani

This will refer to your recent request for the
opinion of this office respecting the question of
whethoer or net the Beecretary of Btate may lssue s
gortiflsd copy of = pabent te & parcel of land in
Ray Gounty, ﬁ{sauuri, where bthe vagords of your ofw
tice do not show thet a patsnt has Leen iseusd to
‘Ray County, Missouri, or Ho an igdividusl, and if
80, to whom should sald patent bBe issued. Your :
lstber requesting tha apinien steates the following:

"This office has bsen a&kad to furnisgh

a cortlfied copy of a patent tu a parcel .

of land, deseribed as the Soubhwest Quarter
of the Northwest Quarter of Section 22,
Township 51, Hange 27 West, sibtusted in

Ray County, Missourl, to. comply with roe
quirements made on said land by Gardner
Smith,: Attorney for Phoenix Mutuel Life
Ingurenes: Gempany. Kansas Cilty, Mo.

“We fall to find any record of a patent
having been lssued %o asn individusl or

to the County of Bay for this lend., ¥We

do £ind a oertification mede on the 15th

dey of July, 1867, in which it waa orderw

ed that the olerk of the county eourt
oertify to the Governor that S.A. Riahardsan



Honorable Walter H, Tobermant

had made full peyment ol the princlpal
and interest on the followlng described
Swamp and Overflowed Lends, tonwit'

"5WE of HW% of Sectlon 22, Township 51, Renge 27 W, Ray chnﬁy
S¥§ of SW R ,
L of SW H 1 1 t f 1 u b it

fhis certificate is asigned by Geo,., N. Mcles, -

Glerk of the County Court of Ray County. We

find that a patent was issued for only the

of SWZ, None were issued for the SWi of
ng and for the R of sw%._

“Tha Garner ﬁbstract and Title Gompany, '
Richmond, Missourl, have asked If & patent
can be issued for this land at thls time
and have referred us to Section 241,080,
R S. MO;, 191{.9‘

%11l you please glve us yaur opinian a8

to whether or not such patent cen be Lsw
sued, and if so, to whom should said patant
be issuad

.“Thanking-youg we remaln”

The questlon to be oonsidered and here determined is
gpparently inoidental to the oompletion of an abstract of
title to sald pareel of land in the negotiastion of a loan
from a llfe insurance company which requires the absiract
to Include a patent, or patents, transferring the legal
title to suoh land from the State and county to the owner,

The descriptionuof tha.land for whieh the issuance
of the ocertlfied copy of a patent has been requested is
degignated in your request as the Southwest Quarter of the -
Northwest Quarter of Sectlon 22, Township 51, Range 27 West,
sltuated in Ray Counbty, Mlssouri., The request advises thab
there is no rooord in the office of the Secretary of State
of & patent having been lssued to an individual or te the
County of Ray, in the State of Missourl, for the Southwest
Quarter of the Northwest Quarter of Seotion 22, Township 51,
Range 27 West, in gald county.

Your request further adviaaa that you do find a cer-
tifioation, dated July 15, 1867, by the County Clerk of Ray

”2-



-. j3anﬁ ﬁverfiwwaé iands, tamwit:

Honoreble Walter E; Tobermant

~?ﬁoanby, H&sseuri, and’ signeﬁ by him, of an orden Iyraw';
- aumably made by bthe ‘County Court of sald Ray Gennxy) e

that' the Clerk of ‘the County Court certify to the . -
- Governor that g named individusl had made full paym
. of the purehase price of the fallawing deaarihaé”

usw& of § of S&eu@n 2:«1, ‘I‘ownship 514 Ranse 27 W» Bay Copnty
_. %W ._ 2§ gw B "f=__. . u con " !‘l )

ﬂh. 1 n

B Wﬁ are further advisaﬁ ‘that a patant was 1eauad-fﬁr the
.Beuthwaet Quarter. ef‘th' Bouthwest Quarter of sald Section,

W] ] ] : 3 §0 destribed, bub no patents were isw
sued’ for the other o Quarter Quarter Sections of sald Seow
tion, Township and Range, so desoribed in sald certification,

one of the Vtwo Quarter Quarter Sections being the Southwest
Quarter of tho NorthWwest Quarter of eald Seotion, Township
~and Range in Ray Oounby, Missouri, snd being the Quarter
Quarter Section Trast rer whiah\a aertifieé eepy of & patan%
thsrebe haa been raquaatad¢

 on the ‘question of the aa%herity of youpr effice to isa
sue & patent now Lo the Scuthwest Quarter of the Northweet
Quaxrter of Bectich 22, Township 51, Range 27 West, of the
Buenp and Overflowed Lands in Ray Gounty, Missouri, attenw
tion hae been divected to your office for dur ahaarvation,
on’the right to igsue stieh patent, to Seotion 243,080, RSHo
1949, in the aaneid$ration of this mattar‘ That aeatian
raaée as follows: : . , R

"XR eraar to gonvey to the differant cmuntiae
in the Btate of Missouri a oomplete title to
- all the swamp and overflowed lands which: hava_
T been’ granted and pavented to the stabte of .
~ Missouri by an act of congraees; entitled '&n o
act to anabla the ‘state of Arkensas and other
etatesa to reelall the swamp lands within the i
- limits,t epproved September 28, 1850, the -
 ‘seoretary of state is hereby dlrected %o praef-
pare a pabenb oP pabenﬁa, ambracing all tho ' -
swainp oz overflowed lands lying within the - -
1imits of the seversl countles of this staba,
.conveyin thereby all the title and interest
“tof the state af Nissouri in aﬂ& to sunh landa,~

-



Honorsble Walter B, Tobsrmani

to the countises in whieh such lands may
lie, and when such patents have been pre-
pared as provided in eections 241,010 to
211,280, they shall be presented to and
signed by the governor of this ebate, at-
tested by the secretary of state, and rew
cordsd by the secretary of state in his of-

fice."

In conneetion with Section 241,080, supra, Ssction
241.220, in the same ohapter of the present revision of
the gtatutes of this State, must be considered and Lts
terme, In gsequende to, and as s complement therecf, must
ba applied to the questlon of thé lssuance of a patent
or patents in this cese te the Quarter Quarter Beection
of 1and here involvad,

| We agsume that 1t will be agreed by all thet the
legel title te any swamp cr overflowed land must emanate
from the governmmenb, the state, or a ¢ounty, as the case
ma{‘ﬁsquire,_in perfacting the title to such land, by
patent, 50 C.J. 1016 , states the text on thie principle
a8 followsy _
"The fes in ewemp lands remains in the state
or the courty until the éxecutlon by the
proper officer of a patent or deed as prd«
vided by the statuts, bub when the patent
for such land fesues 1t velebes back te the
date of the sale. :

g 46 I M B B 4 4 W

"Ordinarily the deed or patent for swanmp
lands transfers legal title to the grantee
or patentes, and 1t is, of couree, evidence
ef such ¢itle in the grantes or patentes,
‘and 18 conclusive or sufficient in this re=
gard In the absence of any showing to the
econtrarys and the legal title must prevaill,
unless & prior right or superior aquity in
the oppoelng olaimant ig shown, # # #,"

*féiting supporting Misseuri authoritiee
in the footnobes.) |

-!LL—



.7 Btate wherein swamp end overflowed lands iie %o make.

| this State, dated July 15, 1867, thet an individual.
Coopadd 4w full the purchase price for the swamp: and overs:

Honorable Walter H. Toberman:

- Your request states, ss we have noted, thet there
ia no vecord of a patent belng issued to the Southwest
Quarter of the Northwest Quarter of Section 22; Townw

ship 51, Range 27 West, situated in Rey County, Missourl,

to en individual or to the County of Ray. :

8atd Seotion 211,080, supra, provides for the issuing
' of patents by the State to the different counties of the

.complete legal tltle to eny such lands in such countles,
" which said lands were grenbed and patented to this Btate
vy thé Act of Congress, authorized September 28, 1850,
Sush purposs c¢learly appesrs from the terms of the section
ftself, The smeotion provides that the patent GOnVQ{iH@"
the title of the State to any county in which such lands
ile .shall be prepared by the Beevetary of Sitate in conwe -
formity to the provisions of Seotions 241.0L0 to 241,280,
‘‘inclugive, whioh patent shall be presented te and signed
by the Governor of this 8tate, attested by the Seoretary

Qfﬁﬁtﬁ?@ag&n&,??Q@?ﬁﬂd_hY_himfiﬂ his offlce,

v Oompliance with the btems of eald Seoction 2414080
would divest the State of its title to such swamp &an :
overflowed lands, and invest the legal title to suc
- in the several countles Iin whioch sush lends, respec

may lie, It would not complete the legsel title to ai
Land in a purokuser, The legal title in that ovent wéul
‘etill remain in the eounty where such land 1s dituated -
suntil a patent or s deed ip executed by the proper ofw
fileers oonveying the title of the counbty, as provided by
statubs, to a purchaser, or his heirs or sssigns. = .~

-3;{{'fﬁefarring fﬁ§tﬁéf.ﬁ¢.fﬁe]da?ﬁifiaébibn*df’aﬁ.éfﬁééf
by the County CGlerk of Ray CUounbty to the Governor of -

. Flowed lands deseribed in your request ass SW: of NWg - -

© . of Beotion 22, Township 51, Bange 27 W, Ray Countyy SWi

of (8W3 of Seotion 22, Township 51, Range 27 W, Ray County;
WWE of SWE of Seotion 22, Township 51, Renge 27 W, Ray
County, and giving eonsiderstion to the operation and
offent of such payments on the rilght of sald purchasger

‘to a patent to said lands, we turm to the statute im .
force at the time of the certifivetion noted., Ths prom
visions of the Revised Statutes of Missouri, 1865,

e



Honorable Walter H, Tobermant

congtltuted the law of this State on that subject on

~ July 15, 1867, the date of the certification of the .
order to the Governor by the Clerk of the County Court -
- of Ray County, Missouril, that the purchase price had

beén so paid for the Quarter Quarter Section in eafd o

~ Sectlion, Township and Range, in Ray County, Missouris
Ssotion i} of Chapter I8 of the Revised Statutes of

this State, 1865, page 278, then read as followst

"Seetion 4. Whenever full payment shall
be made for any of saild lands by the pur=

., chasers thereof, the county sourts ehall
cauee the Bame fo be certified to ths
governor,who shall thereupon grant to ths
purchaser, hie heire end aseigns, a patent
for the same; which patent shell be signed
by the governor, countersigned by the sscre-
tary of stats, and be reosrded in the offlce
of the sesretary of state,"

Seotion | of Chapter L8, ESMo 1865, supra, was

- amended. Laws of Missouri, 1868, page 69, to authorize
the register {registrar) of lands to ilesus s patent to
swamp and overflowed lands conveying ths legel title of
the Btate to such lends to the purchasers upon certiffie
oation by the Cotnty Coéurt that the full purohase price
therefor has been pald. The seotion as eo smended reads
as followst _ ' :

"Whenever full payment shall be made for
any of said land by the purchaser thereof,
the ocounty oourt shall cause the same to
be certified to the register of lands, who
shall thersupon lssue to the purehaser or
purchasere, hie or btheir heire or asaligns,
a patent for the same, whioh patent shall
be elgned by the governor, sountersigned
by ths seoretary of state, and recorded

in the offies of register of lande,"

This was the only method then provided by law for
the title to such lands bo pass from the State., The
State was dealing, eo far as the title to such lands was
concerned, direcily with the purchasers, hence a patsnt
to such lands was granted direotly to the purchaser by
the Governor under eald seotion, Section s Laws of
Missourl, 1868, eupra, page 69, was amended by Seotion



Honorable Walter H, Tobanmanx

615}, RSMo 1879, Sald Sectlon 6154 ae eo amended
roads as followst : R

"After full payment, pabent ko ifssus, hoWes
 Wnenever full paymsnt shall DS Made fd%“%%y
 of eaid land by the purchaser thereof, the
" oounty court ehall eaues the clerk of sald
“sourt Lo issue to the purehasar or purchasers,
" his or their heirs or assigng, a patent far
.. - ‘the same, which patent shall be glgned by
 the presiding judge of the county coury, =
‘sointersigned by the ¢lerk thersof, and re-
corded. in the swamp land patent boolk, in
~the office of the county clerk. (Laws
_1868* D 69, E h, aﬁandad.) R

_ Tha swamp and averfiawaé ‘Lande balonging to the state
WeTe,. bg the proviaiana of Chapter III, RSMo 1879, donated
by the State to the several vountles in which suoh lands
1ie, as the absolute property of sug¢h counties, in order
#o provide for the rgclamstion of e uch lands whioh Wwere
granted to the State by the sald Act of Congress, apprvved
September 28, 1828, and to be gold for a county school
fund under Section 6155, RSMo 1879. The General Asgembly
in enacting Section 6155, RSMo 1879, omitted friom the sec~
tion the provision for the County Court of a counby con-
taining sueh lands te certify to the Reglster of Lands
that full payment had been made for any euoh land by a_
purohaaar. _

The General &seambly, in said Section 615h of the
Hevislon of 1879, having donated sll such lande in the
counties wherein they lie to such gounties, separatsly,
as the absolute property of such respsetive oounties, the
Gensral Assembly made furiher provision to effectuate
such donation by providing that such counties under Sec- -
tion 6153, RSMo 1879, may sell such lands as publis lande,
and that under Scotion 6155 the net préoeeds of the amale
of esuch lands by such countles shall be paid inte the

cointy treasury to become a part of the public school fund
of any such county.

The General Agsembly in the Session of 1869 {(Laws of
Miagouri 1869, page 66), paseed a new and comprshensive
Aet relating to pabtents to swamp and overflowed lands in
this State, Jeotion 1 of that Act provided that the State's
title to all euch lands should be oonveysed to the counties
by patent, signed by the Governor, atteeted by the Beoretary



Honorable Walbter H. Tebemm:

of State and recorded by the Reglster of Lands in hils
offioe, Said 3ection 1 was carried into the Raviaion
- “of 1879 as Seotlon 62004 That saction, R&Me 18 79, pagas
?'__ 1231, 1232, reads as faliawss' _

“Titla tafﬁwam isnds ta he aonweze& to .
Log e 'f”arﬁar to oonvey Lo the d&fu '
;arenﬁ aauntiea in the state of Missouri a
complete title to all the swemp and overw
flowed landsy 'hich have been granted and _
patented to the state of Missourl by ain: L
ot of ca&graaa, pntitled 'An met to enabla_
the state of Arkansss and othéy states to
redlaim tha swamp lands within their limits,!
' spproved Sepbember 28, 1850, the register of
lpnds 18 hereby directed o' prepare a patent
 or patents, embrgcing all the swamp or overw
fiowed lands Iying within the limits of the
several sounties of this state, conveying
thereby all the title end Iintareet of the
state of Missouri in and 4o such lands, to
thé courities in whioh such lands may lie,
and when suoh patents have been prepared
as herein provided; they sghall be pressnt-
ed to and gigned by the governor of this -
state, attested by the seoretary of state,
and recordsd by tha register ¢f lands in
his office, % % #,"

The Act of 18&9 {Laws of Missouri, 1869, page 66},
and the provisions of the Revislon of the ewamp and overw
flowed lands statutes of 1879 contained the materisl in
their several sections from which our present Seotion
241,080 relating to the iseuancs of pabents to such lande
is derived. The preparation of patents to suoh land for
their sighature by the Governor and the attestation theres
of by the Secretary of Stats, and their later recording in
nis éffiae, were among the duties of the Regleter of Lands,
The office of Register of Lends was sbolished I1n this State
in 1891, The Aot of the General Aspembly diseontinuing
said office of Register of Lands (Laws of Missouri, 1891,
pags 181}, and imposing the dutles of that offios upon the
Seoretary of State reads as fallowst

“SECTION 1. The office of register of landa
for the state of Missourl ﬂh&ll be and is
hereby sbolighed,

D



"'ed in the aviseﬁ Bvatutos of 189? ag Section 82

Honorable Waltér H. Tobanman

8HQ. 2. The seeretary of state ahall psrn_
 form all the duties heretofore performed -
by and now Pequived. of the reglster of. lands'
. On mocount of such additionsl dubies ﬁapaaeé -
upon the aacratary of state, he shall have B
one additianal elevik, _
CBEG. 3. This law ghall ba in effaet from
~ and sfbter the ex@iratioa.af the berm of ofw
fice for which the presemt reglater of lands
was @139%3&. .ﬁppravad Eabraary 25, lﬁ?la" '

The pravisiqna for ha aasamptian.an& arfannanae et
the duties by the. Seeratary of Btabte formerly imposed. upwn
the Reglster of Lands to the effect that the Secretary of
Stabte should Prepare a patenﬁ or pateuts, to such swamp
end overilowed lands lying wibhin the ltmita of such counw
tles oonveying ell the title and interest to the State of
Missouri in and t6 such lands bto such counbiss and that
such patents be preaentad to and signed by the Gavernar
~ of this Btate, ‘attested by the Beerstary of State and be

- reoorded by the Bscraebary of State in his offica£h§§§sa§£
y in the
Revision af 1909 as Sggtion 80233 in the Revision of 1919
as Seobibn 70203 in the Revision of 1929 as Secbion 111556
- in the Havision of 1939 as Seotion 12780, end appears in
 the present Revision of 1949 as oup present Section 2&1.986.

Hpan the paymant of the purohase prise for such 1ands
and the certification of the order %o the Governor by the
said Gounby Clerk of Ray County, Missouri, en July 15, 1867,
seknowledging sueh paymenﬁ the purchaser then anhd thereby
beegme the owrer of the eqaitable tltle Yo sush swanp and
overfiowed land. There srs nimerous décisions by the
Suprems. Court of this 8tave so holding. We quote from
one of guch ceses, Kline ve, Greeschner, 280 Mo, Rep. 599,
where the Lourt, 10 6{38, 609, gaids _

N It was held by this court in cass of
. Mosher v, Bagon, 229 Mo. 338, where land
‘belonging %o s county is sold by the aaunty,
and paid fory and the purchaser receives a
certificate of purohass, therealfter the
county ls powerléss to convey iV %o snother

psrson, The purchaser receiving the cerw

tificate of purchase would have an eguitable
title which would be good againet all the
world, It was further decided in that case,



Honorable Walter H. Toberman:

leee 349, that & purohassr has no control
_over the land office, nor over the state
. officers, whose dubty it is to tssue & patent
Cand conform to the raquiremanta of the law, -
and the fallure of such ofri¢er to do his
“duty in that respsct wmuld not affaot & pur-ﬁf
chaserts right or title," -

Natwithatanding the paymﬁnt of the purehase price in
full for such landg, snd that thersby the purchaser became
the owner of the aquitable title %o sueh landg, the legal
title to such lsnds gtill remaing in the State wntil a
patent is ilsauvéd by, the Btate to the counby, and remains
in the counby tntll a patent ls:. lssued to- such land by -
the county to the purdhaser ¢r his heirs or assigns. We
now turn to said Section 2UL.220 for directions for lsauing
“county patents, By this seobtion when the purchase prise
for swamp and overfloweéed lands hes bsen pgid in full, as
hes been dons in this case, the State having oonveyed its
bitle to suoh lends by patent to the county, a patent done
- veying the legal title of the county should lssue from the
gounty t0 the purchasey or his hefrs and aessigns, and in
this omse a patent ghould ilssue from Ray County to the
purchaser or his heirs or sassigns to the Southwest Quarter
of the Northwest Quarter of Section 22, Township 51, Range
27 Westy; in Ray Gounby, Missouri, to complete the 1ebal
title to sald Quarter Quarter Beotlon so involved,

The facts end conditions recited in the regquest dlse
oloss that no patent has ever been issusd by the State to
Ray Oounty, Miseouri, and that there is mo record in the
oiTioe of the Bseretary of State of the lssuande of such
pabent to comply with the tems of Section 241,080, supra,
to the Bouthwest Quarter of the Northwest Quarbter ¢f Section
22, Township 51, Bange 27 Wesh, in sald Ray County. The
purchaser of geld Quarter Quarter Section of land, upon
the completion of the payment of the purchase price there-
for, as the owner of the aguitedble title to said land, was
then antlitled, snd is now entitled, to patents, respectively,
from the E%ate to Ray Cownty and from said county to said
purchassr or his heirs and asalgns, to sald land.

It appears to be clesr in this matter that s patent
should be lssued by the Governor for the Stabte according
to the terms, and in conformity with such terma, of Sesction
211,080, to sald Ray County, to said lan&s. But this is
not encugh to completa the legal or "peper" title to aaid

] Om



' Honorable Walter H, Tobeprmen:

- landsg. A patent also should be issued to gald 1and& frem
the Jounity of Ray to the presént owner of said land, under
the tepms of said Secbion 2U1.220, conveying to such awnsr

“”‘,fbhe 1@@31 ﬁitle of the agunty H6 such 1and¢

GQNGbﬁblﬁﬁ

Ib is. therafcre, aonsiderlng the pramisas, the apinion
ﬁf thi& affiaa*_

} ‘That in order t@ parfeat the legal title to swamp
and: evarflawaﬁ lenda in any county in this State wherein
such lands lie, the Governor of the State under Section
243,080, R8Mo i@hQ. mey sign and lssue & patent, attested
by the Sedretary of State, 46 any such lands, conveying
thereby all ﬁiﬁge and interest of the Stabe of Hissouri
in and to stich lands to the respective countiles in which
such landg may lle, gnd thet when such patent is sgigned.
and issued by the Governor, attested by the Seeretary of
State, it ghall be recorded by’tha Begoretary of State in
his effiua' - _ _

" 2) Thet it is the further @pimion of this office that
when suoh pabent to the county wherein such lands lie has
been issusd and recorded in.eamplianﬁe with the berms of
sald Secbion 241.080, R8Mo 1949, and when payment 'in full
bas been made for any of such land by the purchaser thsrew
of, the County Gourt shall camuse the clerk of saild court’
under Seeotlon 2i1,220, R8Mo 1949, %o issue to the purchaser,
or purchasers, his or thels heirs or asslgns, a patent for
the same, whlch patent shall be signed for the soumbty by
the Presiding Judge of the County lourt, ecountersigned by
the olerk thereof and recorded in the Swamp Land Patanﬁ
Book in the office of the Geunty Glarik.

The foregoing opinien, which I hereby Approve, was'
prepared by my Asslstent, Mr. George W. Grmwley.

Very truly yours,

JOHN M. DALTON

: A v '
GWO s Ll ttorney General




