
cou~-':':r..s : 
C~... ';:. TY BUS ·r ....... SS : 

C~y,.mt:· co lrts s.1o" .... '1 trt4ns::tct ::tll 11 ccnmty 
bus:!.ness , 11 vll' · c'1 i ncl,1des purchase of 
'l'lateri_,l - and S'lpulies for c ounty hir::w1a;r 
s:,rste'l . 

- - - - - - - - - -
De co.·bor 22 , 1942 

Iron . J ohn -r . ?.hot:1:_1s on 
!Ii c;hl"Jay ..JJ.eineer 
lli d1uay Depart uen t 
Jackson vount y 
Kansas Ci t :t , :.issour i 

Atten t ion . ::r . ::> . •• . l:..eonard 
Clllof Deputy 

Dear Sir : 

FI LED 

f 9 

~lis is i n re~ly t~ your s of rece~t date wher e in 
you req,uo:Jt an o:;>inion fro~:~ t h:s department on t he ques t ion 
of t ho aut hor .i t y of the Count y Hi ghway Je~artr:tent t o do its 
oun purclUls inG. 

Fr om your l e tter it seo, s ti~t t he Coun t y Court i s in
s i stinG t hat such pur chases be :tade t brour;h t ho Count y Court 
by i ts purchas ine aeen t. 

Soct i on 36, Ar t . VI , of the Con s t i t u t ion of l.U.n.:;vur i, 
i s as follows : 

"In each cou..""l ty t her o shall be a coun t y 
court, whi ch shall be a c ourt of r e cord, 
and sha l l have jur isdiction to trans act 
nll county and such ot her bus iness as 
may be prescribed by l au . The court 
shall consist of ono or more judnes, not 
exceeding t hreo , of who~ t he pr obat e 
j udee may be ono, a s may be pr ovided by 
l a'' · " 

Sect ion 2 480 , R . S . :..o . 1 9 :39 , p r o vides n s fol l ows: 
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"The said court s_:.n.ll :1o.ve con trol 
and ne..naccmen t of the 1_1ro _)erty , real 
and '1Grsonal , 'belonr;ln[: to tho county, 
ond shall have ~O\i0:i." Emci authori t y 
t o purc'tase , lease Jr rccei ve by c.lonn
t:t ··m sny pro .._)erty , real or personal , 
for t he uso and bencf i t of' tho cout. ty; 
t " soil B.lld c a 10e to be co ve:red any 
r o'll ostt1te, roods or chattels bolonc
.".r; t -::> the cou:1.ty, np:::»ro:>rio.tin:: t :1e 
p r 0cccds of suc:1 oc.lc to t~1e '~So o.r 
t:tc so. ~o , s_..-.•1 t:) o.•1C.~ t crd 3ottle a l l 
c'!.cnaPds o.c;a.inst t :10 cot.'1.t~:- . " 

:..:.1 t: .. o case o: ::> ta. tc o;:: :.."c 1. :S·;. c ,:or c t al • v . : :cl:lr o:, , 
274 n. .. . 71! ) , tho q ,le3t."_,x, ::>f t~l() vc.l:!.d: t:: of' ll :Jtat u to 
\/l1lc:1 aut:1orizou -::::1.0 '.)o .. 1:i. .. c.l 0~ ... '~o.: .. olos t ... c ::> tract fol' expendi
t ures f'or covcr:l. .e:.1·i; , .. 1S2-la~c lC-.t ['...'1.d ·•o . .i -.':;o:"la'1cc of certain 
elcc.:.1osyno.ry instltutlo:.1s in t:"o.t C".Yl~i;:; ·.-ras ra~.oec.l . In t he 
opin.l.on tho court quoteJ. ·c:1e •.)rder oi' t:1.o c :>u 1ty court !lrov id
in · for a '>urc~lB.s inc; ar;ent . r_r_1.c orde:. .. reads o.s f'ollo\·rs , 1 . c . 
75J: 

"'l'i.la court ordord that all sunplles of 
\7:>atever aature ~.,or ovor y dc.,art 1ent , 
court , boal"<l, o~'f.icer , 0r e.rlJloyee of 
t :lis county s :1all ::ereaftcr be _1urc:mscd 
only by requisition su'b.!'litted t o and 
o.p~"'roved by t ile c ou'1t y co,lrt boforo any 
s 1.:.c :1 :mrchase s '.1all bo .. .ado , a·1cl t:1at 
said :?Urchase s!1all t~1eroup0_1 b e made 
in due course by t :i.!e lawfu l ly constituted 
purc1"1D.slnc e.ront of this c o-'.lnt y , and t hat 
any purche.se '.a_de ot' .errlise t .UL'1. a s : .. e r e in
before set out is illecal 0..'1d void and 
cons titutes r.o valid cla1."'1 or local or 
bi:ldinc c~.nrge at;a.ins t t :;.la c ounty there
f or . 

" A,..,d t he court ordel"3 t!l:lt d'..le ilbl.l.c 
not ice :1ercof be taclc b:· :_'l'.lbl:cat:!.on in 
t\70 neus:::>a.pers publ i s hed in In' 02:)enclcnce , 
:.o . , and i n trro ne\7S:>a!)ers publio:10d 

• 
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dally in h.ansas City, i .. o . , and also 
in the Daily Record of Kansas City, 
~.o . , once a \'reek for four consecutive 
neoks . Approved unanii:lously; Judge 
::aJeo givine as his roason for voting 
for said motio~ that he desired a clear 
a~d distinct undorstandinc as to nhethor 
or not the county purchasing ae;ent vras 
t ho le~;ally authorized person to mal:e 
o.ll purchases for the county." 

The constitutionality of t ho act was raisod because it 
uas contended by the county that under ~oction 36 , Art . VI, 
supra, t he loe;islature could not take avmy from t he county 
court the author i ty to control and roQilate the expendit ure 
for the eleemosynary institutions . 

In treatine; t he question t~e court said, 1 . c . 751, 752: 

''By lau t~1.ese courts ha.vo beon established 
s o as t o con s ist of a presidinc judge (to 
be elected by the waole county) and t 1o 
associate or district judBOS to bo chosen 
by ~~o electorate of' their respective dis
tricts . .Jut what \70 want to emphasize is 
the fact that ~~c court i s of constitutional 
oricin, and its jurisdiction f i xed by the 
Constitution . In the langunge of' .the organic 
lan, such court ' shall have jurisdiction to 
tr~~s~ct ell co~~ty ~ ~ ~business.' Ot her 
buo~~1oss I:l8.Y be a.ddod t o its jurisdiction by 
law, but no la.w can take f'roD it that which 
t he Constitution expr essly civcs; i.e ., t hat 
it o~ll transact all county business . By 
section 2574 , h. . S . 1919 , such co'lrt is e i von 
control of' o.l l county pro:;>ert y , both roo.l and 
personal , o.nd uith it tho added authority t o 
purchase , lease, and doceivo by donation any 
property, real or personal, for the county . 
Liltowiso we find the. power to sell property 
bel onging t o the count7, and to audit and settle 
~ de!:lands against t he county. ,L,luch of' t his 
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section has stood for many years, and 
is ~~d was a leGislative c onstruction 
of the Constitution when it speaks of 
transactine county business . Tne law
r!la'cers understood that the transacting 
of cou~ty business meant the control of 
all count] property, nhether such prop-
or€y uas in tho nature of either penal or 
eleemosynary ins titutions . The lawmakers 
\"'ould have just as much power to place 
t he county jail, or the poor farm, under 
the control of a parole board, as t hey 
~ould have t o place the three institu-
tions mentioned in t he pleadings herein, 
or , to broaden the field, the divers state 
eleeMosynary and penal institutions of the 
state cou ld as well bo placed in a board 
of supro~e or circu:t j~dscs . ~ne nanage
rent of county and state pr opert y , havinr; 
no direct connection uith tho \70r k of the 
jud.:;o::~ , should not bo :;>laced i n the hands 
of judzes . It has been ruled that courts 
can appoint agents and officers connected 
\7i th the court, and look after the property 
wherein tho courts o.re bold, and many things 
incidental to the \Iorkinga of courts, but 
suCh is not the case here . For that reason 
we do not discuss or pas::~ upon such 1~tters. 
!1ero tho pouer is conferred, by the Consti
tution, upon the county court of Jac:cson 
County to manaGe and control ti1cse ins titu
tions and no mero l egislative a ct can th~art 
t he Cons t ltution . Because a juvenile judea 
sends a boy or a girl t o some kind of a 
county inatltut· :1. does not authorize t he 
control of such institutions by such judges . 
'l'he manage,1ent, control , and upkeep of such 
institutions have been l odged by the or ganic 
law in another fo~. " 

• 

The rule of construction that " I t is the duty of· courts 
in conatruin~ ~1o or nore statutes relating to the same sub
ject, to road tha~ t oeother nnd to harmonize them, if possible, 
and t o t:;ive force and effect t o each" in the case of Little 
River Drainage Dist . v . Lassator, 29 s • • i . (2d) 71 , may be 
o.pplied horc . 

• 
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Referrinc to t he County II1gh\7ay Imsineer Act , Art. 9 , 
Chap. 46 , 1\ . J . =~o . 193 3 , we find t liat the follouing portion 
of 3ec . 86GO :~s been held 1n ti1e case of State ex rel . v . 
Soutl1ern, 2G3 : ... o . 275, to apply to Jackson Count y , :assour i : 

" .:- .· ~ .2rovided, hv\Jever, t :w.t in all 
coun ties in this state \thich con tain 
or wl1.ich may her eafter contain r.1ore 
t han fifty thousand inhabitants, a.ncl 
whose taxable wealth exceeds or mo.y 
hereafter exceed the sum of fort y- f l ve 
m~llion dollars , and which adjoin or 
contain t iwrein, or may hereafter ad
join or contain therein, a city of more 
than 100,000 inhabitants by the last 
decenni al consus, t he county surveyor 
shall be ~ officio county highway 
engineer, and his salary as surveyor 
and ~ officio county highuay ene ineer 
sl~ll be not less than three thousand 
dollars and not moro than five t housand 
dollars , as may be fixed by the count y 
court, and all foes collected in such 
counties by tho surveyor, f or his ser
vices as surveyor, shall be paid into 
t ho county t --eas .... ry, to be placed t o t he 
credit ~f 7hn co~~ty revenue fund: Pro
vided, also, t ha t in t he count ies l asr
abovo mentioned the county surveyor , as 
surveyor and .2.! officio county h.i.ehway 
encinecr, r:..ay o.ppoint , subject t o t :le 
approval of t he c ount y court, such as
sistants as nay be noccsso.I>-J, and no 
assistant shall recolvo more t ho.n t\'1enty
one hundred dollars per annu:c1: .:- " ;- ;- .:-" 

Section 0659 , R. !J . t.o . 193G, provides that t he county 
highway enr;lneor s:mll nlll1ntaln an offi ce at t he county seat 
of the county of ubich he is an officer, at t he expense of t he 
county and t hat it shall bo his dut y _ to keep and careful l y 
preserve all boo~s , plats and papers 90rtainln~ to his office 
in the r oom so provided. 

Section 06Gl , n • .3 . r .• o . 1939, pr ovides that t he coun ty 
highway engineer shall be t he custodian of all tools , mater ial 
and ~achinery belon~ing to the road distr i c ts and the county, 
except as othert~ise pr ovided by la\'7 . 
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Section 8662, H. s . ;~o . 1939, provides that t he count y 
luehway eneineor shall have direct supervision over all 
public r oads of the count y and over the r oad overseers and 
of tho OX:?endi ture of t he county and district funds made by 
the county r oad overseers ; tho.t he shall have supervision 
over t ho construction and ~intenance of all roads , culverts 
and br id0es . !io county court shall ordor a road establi shed 
or ehancod unless approved by t ne · county highway eneineer, 
and no county court shall i s sue uarrants in paynont f or r oad 
work or for any ot~~r expendit ure by r oad overseers until 
t he c lain t !tercfor shall have been exa"'lined and approved by 
the county hi&mny engineer . 

Section 8G63, r. . s . ~o . 1939 , pr ovides that t he county 
higlmay eil{;ineor shall make personal inspection of the con
dition of the r oads , culverts and bridges of each district 
as often as practicable and upon complaint in any district 
it shall be the duty of the county highway engineer t o at 
once vis i t said r oad and investigate the complaint, if written 
and made by three freeholders , and if necessary to cause such 
road to be placed in good condition. 

VIe do not f ind any case in which the constitutionality 
of t ho Highway Eneineer Act has been rai sed. The presumption 
is that it is consti t utional and it should be given su ch a 
construc tion . If ':t he !Iipay I:ngineer Act deprives t he county 
court of any of its constitutional author i t y as s iven by Sec . 
36, Art. VI , supra, then , under t he author i t y of the case of 
State , ex rel . v . LlcElroy, supra, t he Righua:y .2ng1ncer Act , 
or s uCh portionsther eof t hat do s o , would be invalid . 

While t he Count y !Iighwe..y Engineer Ac t does prescribe 
certa in duties t o tho Dngineer, yet ue do not find whor e it 
delccates to this offic ial the duty of purchasing mater ials, 
supplies and oquip.~ont for h1(;b.t1a.ys . 

Tho Dudget Act, nhich nakos tho presidin{; judt;e of t he 
county court ,1n counties containinG a population of over 
ao ,ooo , tho budget officer, provi des t hat t he various depart
u ents ·and officers s :i.tall sub1:11 t to tho budget officer esti 
nates of t~eir noeds f or t he ensuing yoar. ~ecs . 10922, 
10923, and 10324 , R. s . ::o . 1939 ~ 

Section 10931, R. s . l.!o . 1939 , pr ovides in part as 
fo l l otrs: 

"Except as i n t his section otherwise 
s pecified , all offices , departn1onts, 
courts , i nstitutions, co~ssions, or 



!!on . John II . rl'hon.ps on - 7 - 12- 22- 42 

ot~1.er agency s pendinG moneys of t he 
county, shall ·>erform the duties and 
obsorve the restrictions set forth in 
t~e ~recedin~ sections relatln: to 
bud[;et :Jrocodure o.nd a,propriations • 
... · . ... .. (' . ·- ;. :- ;~ ;. ; ' . ..... :. =- ;. ' ' 

Section 10932, R. s . :o . 1939 , provides in part a s 
follows: 

"All contracts shall be executed ~n t he 
nano of t he county by the head of t he 
depart~cnt or officer concerned, except 
contracts for tho purchase of supplies , 
materials , cquip:-.en t , or services other 
t han personal nadc by the officer i n 
charc;e of purc:lasln£ 1n :my county hav-
111[; such offlcor . .;. ~ -~ ::· ~ :- .: .• .: .~" 

Section 1JJ33, R. 3 . no . l 'J31J, provides in r>art as 
follows: 

" :- ~ :· Any of,t:icer purc'1as.:. 1e any suo
plies, materials or equipment shall be 
liable personally and on his bond f or 
t he amo1..1Ilt of any oblic;o.tion ho r.ay ln
CUl" acainot t he county without first sG
curinc the ~Toper certificate from the 
accountinr; officer . Such other officers 
na tho county court may require shall 
ench c;lve surety bond in such amount as 
n..ay bo fixed by order of the county court; 
for the faithful perfol'r1anco of his duties 
ru1d for a correct accounting for all 
noneys and othor property 1n his custody • 
. ~· ' •• : .J. .:. .~ ~· :· :- • .: .:· .. ~ ~· .: A- ~· ~· ~ ~" 

!3y these sections 1 t \'Joul d seen that the lmnnakers have 
LJ.tended for tllC p -.1rc"lase of supplies , materials or equipment 
b.f the o.fficer \7ho :s at t:'le heo.d of a. dopart•11cnt or office . 
3uch officer being mado liable on hls bond in case he ma 'tes 
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nuch purchases v1ithout first securin0 pr oper certification 
f r om t~e accou 1tin0 officer. 

In s ..,)e~LJ.G of tho ques t i on of vhethor tho County 
Budget Act depr ives the county court of its constit u t ional 
pouer tho court, in Traub v . Buchanan County, 108 ~ . •: . (2d) 
340 , 342 , said: 

uTho first content ion, that the budget 
law is invalid, because by it t he ler;is
lature depr ived the county court of its 
constitutional pouer to transact tho 
business of the county and vested t h is 
power in the audit or, is without mer i t. 
The effect and intent of the bud{;et law, 
as ue unders t and it , is to compel , or at 
least to ~~co it more expedient for the 
county courts to co~ply with the consti
t utional provision, section 12, art . 10 , 
:.o . C,ons ti t..1tion, which provides that a 
county shall not contract obllcations in 
any one year in excess of t he reven Jc 
provided for that year . The budr;el; ::.u\1 
leaves the transaction of business to 
t:te county courts . 'ut the la.w provldo s 
(section 19, .:> · 35J , 1J03 :..m-;s ( :o • .Jt . 
Ar.L~ . 3cc . 1212Gs , , . 6434): 

" ' i~o con tract or order imposinc any finan-
cial oblir;ation on the county shal l be 

bindinc on the county unless ~t be 1n 
writinc and unless thoro is a balance 
ot herwise unencumbered to t ho credit of 
the appropr iation to which the same is t o 
be charged and a cash bal ance ot~e~1lse 
unencumbered in tho t t easury to the credit 
of t :.Lo fund fro~ uhicll. payment ls to bo 
made , each sufficient to meet tho oblica
tion t hereby incurred and unless such 
contract or order boar the certi fication 
of the accountinG officer so statinc . ' 

"I.o pov10r possessed by the county court 
\7as t her eby curtailed. The budge t officer 
sinply doterr1ines ·whet h er suff i c ient money 
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is provided v1i th which to pay the 
obli~ation intended to be incurred 
by any contract or order presented 
to him for indorsonent . This is a 
mere matter of bookkeeping. If the 
cash is on hand or has been provided 
for, it is tho duty of the auditor or 
budget officer to mnxo such indor se
ment upon the order or cont ract . If 
not , he merely refuses to make the 
endorsement. Prior to the enac tment 
of the budget law, a county court had 
no right t o incur oblieations in any 
one year i .n excess of the revenue 
provided for t hat yoar . By the enact
n on t of t h e budget law, the .uegls l.a
ture has ~erely provided ways and n eans 
for a county to record the obli~ations 
incurred and t hereby enable it to lcoop 
the expendi tures within tho incone . 
The pouer of tho county court not hnvine 
been curtailed by tho enac~ent of the 
budcot lau, ~o point mnde by res pondent 
~o uithou t nerit and is rulod·acainst 
h iJ 1. " 

The court, in this caso , took the viou that t he consti
tutlonal powers of t ho county court are not curtailed by t he 
Budget Act . 

In the Ducluman County case , supra, the suit ~as based 
on a contr act enter ed into by the County Lngineer of that 
county for oervicos with priva te individuals to work for the 
county. The court 1n that case held that the contract s were 
not binding on the county because tho cou:J.ty budget act bad 
not been compliecl with. 

In Carter- .. aters Corporation v . 13uchanan Co ., 108 s . W. 
(2d) 914, an action was involved in ~hich tho purchase of 
road materials vas in controversy . In that case it nill be 
notod that t h e purchase was mado ·~ith the approval of two 
judces of tho county court . The portion of that opinion pert
nen t to t he ques t i on here, l s as follows: 

n ..; .~ ..; .~.!ere , instead of tho evidence 
making a concl usive case for recover y , 
it whol ly fails to shou any caus e of 
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action a~all~st t he count y because 
it a uoears t:~at t her e was no order ·-of the count y court 1'!ade of record 
aut hor i z i nG t he purc:"lase ; .:· ft •• • : " 
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lore , i t will bo seen t hat t 'to court t ook t he vi ew t hat 
uurfhases f or r oad nateri a l s i n count i es s uch as Buchanan 
Count y shoul d be r:a.dc by order of t he count y court . ::a 'lce 
.Ju cluman County and Jackson Count y aro uithin t he sru!'le crlass 
so f ar as t he Count y .1Iic:wro.y Engineer Act is concerned, t hor
t ho s B!:lo rule woul d appl y t o J acl<:s on Count y t :w.t t he court 
applied t o l>uchana.n Count y i n t h e Carter- .. atera co.se , supra . 

Sin ce the County 111gh't'1ay .... ng i ne or Act does not pr ovide 
for t he purchase of suppl ies and mn.ter!als for IIi&lVra.y pur 
poses , b:; t lte Count y .unr;i neer, and s ince t he courts h.avo 
construed t h e BudBe Act t o t ho effect that i t was not intended 
t o depr i ve t he count y courts of t heir constitutional pouera , 
t h en apply1nz t he principle an 1ounced by t h e court in t he 
J: cElroy case , su~ra, t he count y court under i ts con s t i t u t i onal 
aut hor i t y t o "tr~1sact all county bu s iness" woul d be t he body 
~llich shoul d make t he purchase of nater ials and suppl ies f or 
t he county highways . 

CvNCLUSIOH 

It ls , t herefor e , t he opinion of t his departliton t that 
t :"lo t ho purchase of mater i al s and supplies f or t he h13hway 
departmen t of Jac~:son Count y , Lissour i , should be authorized 
and approved by order of the County Court of J ackson Count y , 
Lissour 1 . 

APl'RO V.o;J) : 

RoY ;.,!c:\.ITTRIC:~ 
Attorney- General 

T.~D : C? 

Respe ctful l y submitted, 

TYR:: •• I3URTv1. 
Ass i stant Attorney- General 


