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'l'h1o is in reply to youro of 1 occmt date 
wherein you ou1nitted to this do}.1ru.' t ent tl e fol
lowing questionr.. ... or an off!.cio.l opinion: 

"l .J:ay })a. per of colol' other then .mite be 
uoed f or ballots other the.n t:u;) ]>oli
t i ca.l ballots , .. uu'! if t~o , upon tU.l 
others o r upon what others'? 

2 "l'ndor the prevailing condition::> would 
the use of u singl e ballot 'box for a l l 
cxcopt t he con e t itutional ballots i n
validate any ~a·t of the e lection? 

3 . \!ould t he uce of a ::mbot~ti. 1 c· rd
board boY , nealed wit~ a papeJ z ~1 , be 
permisnihla for the depoait of ony of 
the ballot~ voted in t he election? 

4 . In view of tho provisions o'f .,)oction 3 
ot' the .1ud.icial CU!lon<llnt::nt o:f 1~ "C' to 
the constitution, chould the judicial 
ballots be doponi ted .\.n t ho aa.1!.e Lox 
with t he oonstitut ionnl ball ots?'' 

S'7 

In oom3ic3arint; these qucst.ions tlle f ol low-
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ing pr inciples of lav which have been a pplied by t he 
Mi ssouri cour~s should be applied . In ~tate ex rel . 
v . hac~an , J?3 ~o . G?O , G99 , the court s~id: 

n * * * * * The general rule on this sub
ject is that where a statute prqvi des 
specifically that a ballot not in a pre
scribed form shall not be counted , the 
otatute is mandator y and must be enf'orced ; 
but whor e it merely pr ovides that certai n 
ballots shall be usen ond does not pre
scribe what r esults shall follow i t they 
are not us~d , the st atute is directory, 
and the test as t o the legality or the 
ballot is whether or not the voters were 
afforded an OJ)Ortunity to express and 
t~~t t~ey did fairly express their will . 
(Sandern v . LacAs , 142 ~ . l . c . 263; 
l.orseto.l l v . ~chool .0ist . , 14~ .t..o • • pn . 
541 . ) If3rc the statute s.L l)l v prescribes 
n certnln for.m of bkllot , but does not de
clare ~hat results will follow i~ it is 
not used . 7he s t atute, t herefore , ~y 
be a reasonably held t o be directory . ~~- · 
* ll< * II 

And the court in speakinB of mdnor compl aints in the 
conduct of an election further said at local citation 
?01: 

" * * * * * l".s we have oaid in regard to 
otber complaints of thi s character of which 
there are ~lany, the spi rit of the modern 
r ulings is to disregard i r regularities 
that have 'rorked no i njury , when it i s 
shown thut ever~rthing has been done that 
could be done to afford t he voters a fair 
election and no mandatory statute has been 
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violated . · * * * * '' 

These are general principles w ... ich hav e 
been announced and :follmmd by both the ...>uprema 
Court and the appellate courts . 

-·o ever , t he nbovo princi'Jl es have been a p
pli ed in cases of election contests . The main rea
son for c_,lying them a~ter t ho ballot has been cast 
was tha t t he Toter s hould not be deprived of •.is 
right of francl i se because "'ome official hao tailed 
to strictly follo· · tre stctute pertai ning to elec-
tions . In your case t 1 e question i s r aised before 
el e ction. 

E~ection offi cials are c reature s of the 
statutes ; a.nd , a s to thei r dutie s, " e thi nk the .>rin
ciple o.nnonnced in La 'llr Tovmshi p ~ • v i t.y of Lamar, 
261 ~ .. o . 1 ?1, \muld be applicable here . That prin
cipl e at l . c . 189 is ae follows: 

" • ~ * "' * Persons dealing with them do 
so al,~ys with full knowl edge or t~e limi
tat l ol"c of thei r a gency and or the la\'IS 
vnlcr, 1reecribing t eir duties , hedge t hem 
abr ut . Thoy are trustees a s to t.l"' ':lub-
l j c money l1hich co"!!les to their hanc s . 
The rules · icl: govern this trust t J.e Lhe 
la, · pursuant to ·Hhich tile money is pa id to 
t he., o.r~(f the law by W11 ich t 1.e;.- in t urn pay 
it out . llanifestlJ , none of the l'oasons 
\vhich oncrate t o render recovery of money 
voluntarily pt.. i d unt"' e ~· u mistalce o:f law by 
a privo.te person , an )liuo to an o.":tioer . 
The l aw which fixe s h is duties i s ~ is power 

.. 
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of attor no;t ; i:f !:le neg~cct to fc..llo .... , it , 
!lis ~estui que trust ousht not t o suf'fer . 
* )f: * ... " 

Applying t his rul e to your inquiry a s to 
tho eutie.a of the el ection offic~n.ls in t he prepar
ation and obtaitling of election buppllcs we t hink 
that t ho election officials ~rould b~ required to 
follow tho statutes applicabl e ther eto . 

Then r eferring t o yo1.1r first question 
which relates to the color of t !le political l allot 
we find t ... e followi ne s tatute, Secti on 11595 R. s . 
Mo ., 1939 • provides i n part as fol lows : 

" * * * *- * The b'"~llot ohall ')e pl ain 
white paper , t hr ough which the ~:rintLJg 
or 'ritint cannot be read . * * " 

This section per tains t o the ballots fo r tho general 
el ection. 

You inquire particularly t o bnllots used 
for votil18 on constitutional ancnoents . The lnw 
pertaining to elections on coustit~tional amend
ments is· contained in "'"rticle 9 , .~h .... pte: 76, R. ,;) • 
!. o . • 1939; ·t he portion of that article which re
l ates to ballot~ and forms of ~allots i s in Section 
llo80 . '11ho last sent ence o!' that sect .ion provi des 
as follows: 

" * * * * * In all ot~er r es ects the l aw 
givcrning t he printing , distribution of 
ballots, the ~umber to be diotributed , 
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nd the manner of votiug cnllots e t a 
~enc~n, c 1 e ction ~hall ap~ly to ' consti
t utloJ rl allots ' hcrG not i n COnflict 
\ith t't~ a r t i cl e . " 

:'r o:'l t h i s :prov1Eion i t ''1:!.1 1...~ seen th:-.. t 
t lir "'enol" 1 la\·: pertaini ng t o pr intir. , i i t\ltribu
tion of b~~lot. , etc . shall appl y t o ~~!~ti ~uti~-~1 
lull otz . 

:e ur , there tore , of the opi n i on the. t 
p~ner o ... a color other than 'h i to rn.ay not be used 
for ballots ot her t han polit ic~l ball ot z . 

On your ~econ qu.c-tion relati ng to the 
u~c of a ~allot box fo r all ballot~ excc. t consti 
tut i onal ~.wnd 1ent~· ;.e f .i.Nl th · t the ,..,r ovi s i onn • .'o r 
lall ot boxes in elect i ons in c lt~cn of throe hundred 
tlwue nd to ~ix htmdreu thour re ne c ou"~ in 
.J,rt icl 23 of Chapter ?f.> , R. S • • lo . , l'J39 . Section 
121?3 of th i s article pro7i es fo r one bnLlot ox for 
e&c.il precinct \'.ith a se.J.l€d pac~m,..,.e of oollots . The 
all ot ox '.ith the sual ed Lallot s , poll books , blank 

stut l oner y for the elec tion is del i ver ed to one of 
the el ection j ud '""es · nc the key or '{eys t o Luch .,. al lot 
box i s deJ. iv~;.:red to . jud-e of the ~lection of: t he 
oppos i te ~oliticcl nart y . 

Section 1~1,; of thic article Iocui reo 
th t t~e 'allot be~ , efor·c any · allots o.:rc olac cd 
i n i t , :·1 ~-.1 be o,)c ...... e and. sho\m to t osc p1·csent 
and i t tu rt be e-npty 1c t'orc thn. voting begi ns . 
Then t Le t,ox must be c l os ed ond l ocked and not 
opened ~nt• l t he olle close . ~~ 1~ sect ion l~ 
requires the 1 ellot ~ox to be kc~t in 9utlic view 
during t he ti~e the pol l s are ~~n . 
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Section 12139 of t hi s article makes nrc
visions foi depositing of t he ballot in t he ballot 
box after it has been voted and proryer ly mar ked and 
identifi ed by t he elect ion officials • 

. 'L.tter the r esult of the el e ct ion has been 
proclai ~d then under Sect i on 12148 the following 
procedure is prescribed : 

" * * * ~ * One of the j udees of electi on 
shall take char ge or said ballot box and 
place t herein t he JOll books , the t ally 
sheets and all certificates or statements 
of vote s cast not otherwise provided for , 
and one of the judges , who shall r epre
sent the opposite political party from the 
one taking the ballot box, shall receive 
and hol d the key thereto . * * * • * " 

;aid J rticlo 23 of Chapter 76 is a s pe
cial election act a pplicable to cities of ·300 ,000 
t o 700 ,000 . Tho general election statute , Sec
tion 11499, pertaini n6 to ballot boxes does not 
apply here . 14owever , we think Section llo80 per
t aining to ballots and b~llot box~s for voting on 
consti tutional amendments does appl~' · It provides 
that the clerk of t he county court shall supply the 
pr oper election officials with oeparate ballot 
boxes f or the deposit and reception of constitu
tional amendments . 'l'hi s section a l so provi des 
t hat t he manner of voting ballots at t he genera l 
el ecti on shall nppl : t o "constitutional ballots" 
where not i n confl ict with t h is article. 

Considering t he statute s relatin~ to 
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elections in cities of ~00 , 000 to 700 , 000 and the 
gener&l election provisions un~ the constitutional 
amendment )rovisions .: t is t'w o1inion of this de
pdrt mcnt t i.u.t t hey would authorize the use of a 
sinsle ballot box for ull ballots cast at the elec
tion ox.cept those cast on co.u.stit'L4tional amendnents 
which clould be de~osited in as ecial ballot box. 

On the question of the kind of ballot box 
which i.B.Y bo used we find tllat tl ... e statute. , g~neral 
or special, makes no desi~1ation to this . rhe 
gener&l election law requires that the ballot boxes 
be provided and t o.t during tJ.e ;:n·ocess of an elec
tion they shall be s~curely closed. Dection 11499 
R. S . l 'o ., 1939 . urticle 23, Chapt er ?3 , 1ertain
ing to cities of t hree hunared thousand to seven 
hundred thousand reouires t he ballot box to be 
locked with a key . Since the election law is si
l ent on tho question of the n~terial out of which a 
ballot box is to be made we think this is a :natter 
which would then be l eft to tLe dincretion of the 
election officials and i f they com ,ly with the 
spirit and intent of the law their acts \rould be 
l egal. Jiowever , we do not t hink that the law 
v;ould authorize the ballot box in cities of thr ee 
hundred t · ousand to seven hundred t t.ousand to be 
seal ed v;lth a paper seal . Fron a reading of naid 
Article 23 ' e tllink that the la\1--.takers undoubtedly 
intended t hat the ballot box should be locked with 
a key. 

On ) our fourth questi -,n as to whether or 
not judici~l hallots shall be deposited in the same 
box with constitutional ballots, by .. .... "':londment No . 3 
to t h0 Constitution, adopted in 1940 , a new nlan 
for t he election of judges to the Sul)reme Court was 
provided . By Secti on 3 of thi n amendment the name 
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of the incumbent judge shal l be placed on the judi
cial ballot if such judge files his declaration. 
Then the que stion of the retention of such judge is 
submitted at the general el ection. This ball ot is 
designated as a senarate judicial ba l l ot ,,.~i t hout 
party designation . Fr om the language of t his sec
tion we t h i nk t hat t his e lection comes ,,i t hin the 
same cla s s as el ections of other officials , and 
since t his woul d not come within the class of con
stitutional amendments it is the opi ni on of t his 
department t hat ballots for «judicial candidates" 
should be delivered y election officials a s other 
political candidat es and should not be depos ited in 
t he box with the constitutional ballots • . 

JJ:PRO~~D : 

ROY r:cKITNIC.\. 
Attorney- General 

Respectfull y submitted , 

TYI ~ 'I . BUl<TOir 
Assistant , .. t t orney- Goneral 


