
OFFICERS: Prosecut~ng Attorney rel~nquishes r ight t o compen
sation by acceptit.1.g Commiss ion in the Navy and 
report i ng for duty . 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - ~-

iay 9 , 1942 

.o1. Arthur Thomason 
Clerk of t no County Court 
Clay !Jount y · 
Liberty, ~lsaouri 

i.Jear .... ir: 

Fl LED 

! 1 
tinder date of April 28 , l 'J42 , you wrote this offico 

requesting an o~lnion as f ollows: 

" o doubt you are acquainted with t "'le 
s i t uation aere in ~laJ C6unty as to 
our rosecuting Attu~e~ . About three 
weo1 s ago he enlisted in t he aval no
sorvo for t 10 duration of t he war and 
he hna an aasistant attendins t o his 
dutieo . 

"What \Ve would like to know i s: Vill 
~t be permissible or lawful f or t he 
County Court to i ssue a warr ant in 
favor of Co.1.:m ,, : t :-tors for !l:s dut:es 
performed i n his olfice . 

""e will aporee j ate your i 11ned' o.t e con
sidor a ti ·n of tllis lotter and a pro~:t >t 
answ0r." 

Later, ir.. res Jor..ae t o .an inquiry from this office , you 
fur nished t ne addi t1ono.l infor mntion that C )nn Vdthers had 
roported for activo dut y and was a eommiosionod officer . 

The ri~ht of a public officer to the salary of t~e office 
is a r icht ereo.tod by law~ ~ is an tnc tdont t o t~e office . 
State ex rel 1 v • .• albr.:d~o, 153 luo . 194 , 1 . c . 203 , C. J. Vol. 
4G , p . 1015 and State ox rel . Gordon , 245 ~ o . 12, 1 . e . 20 
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from wh ich case t he following quotation ls ta cen . 

" I t is also settled law t hat, as t he 
compensation is incident to t he title, 
it belongs to t he ~ jure off icer . As 
to t he r ight of t he de acto offlcer 
to draw t he salary during h is i ncum
bency , t he au thorities are not harmon
ious . bot h Throop and 1ochem lay down 
t he rul e, based upon }l ew York decisions, 
that t ho de facto officer has no right 
to t he salary, and this because a claim 
f or salary must be based upon title . 
(Throop on Public Off i cers, Sec. 517 ; 
:~echem' s rublic Vff i ces and uffi cers, 
Sec . 331 . ) And such is t he holdinr; in 
many juri sdictions. Our court, i n 
several cases, adheres to t he contrary 
doctrine . {S t a te v . Draper, 48 'lo . 213; 
State v . Clark , 52 ~:o . 508 ; State v . 
John, 01 :.1o . 13; Dickerson v. But l er, 
27 llo . App. 9 ; State ex rel . v . ~albridge, 
153 Uo . 1. c. 202.) All the authorities, 
however, agree t hat the ~ jure offi cer, 
on establish i ng his title, may recover 
from t he de facto offi cer the compensation 
which t helatter has received. " 

Also in t he case of Lut h v. 1 .. ansas Cit y , 20 3 ?' . A., page 
110 t hese two cases were followed at 1 . c . 113: 

"In t his State it is he l d t hat a salary 
is attached t o and depends upon t ho legal 
title t o t ho off i ce and that the de jure 
claimant is entitled to t he salary even 
though he has not occupied the offi ce or 
porforr.ted t he du t i es t hereof. (State ex 
rel . v . ~albridee , 153 o . 194 , 203; 
State ex rol . v. Gordon, 245 • o . 12, 28 , 
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29 . ) And followin~ t he logical 
result of the rule stated i n those 
cases lt was held i n 3her idan v . 
3t . -..ouis, 183 I:o . 2..J, 38- 40 , that 
a de fac t o officer who h ns ~erfo~od 
tho-functions of the of f i ce cannot 
recover t he salary a t tached t o such 
office. Throo~ on ?ubll c Off i ces 
and .:..cchea on :i:'ubllc Office and 
0fficers cited in those dec i s ions 
sustain t hem. " 

/ 

I'r om your letter it see!':ls t he sole question is whet her 
or not a vrarrant should be i ssued t o t he person who was duly 
olocted and qualified as pr osecuting attorney of t he count y 
and no question has ar i sen as t o payme~t to so~o other person 
or as to the title to the offi ce. 

It is apparent from the foregoing t hat title t o t he office 
ca.rri es with it t he co~nsation pr ovided by law for t he officer 
so long a s t i tle to the offi ce remains i n t he officer. 

Section 5 of Artlclo XI V of t he Consti t ution pr ovi des that 
all officers elected or appolnted shall hold office during t heir 
offic ial teros , sub ject to t he right of resicnation, and until 
their successors are chosen and qualified, subject to t he r ight 
of resignatio 1. ~1e Constitu tion and Stat utes also authorize 
and make provision f or t ho oustll~ of offi cers f or certain 
causes. Your letter m£G<cs 1 0 ~ention of tho expiration of t he 
te~ for whic 1 lir . .... :thero t ;o..s olected , or of an ouster or a 
resi gnation • • r . ~t~ers woul d thon be entitl ed to r e cei ve t he 
compensation a ttach ed to t~te off i ce, unless his acceptance of a 
Commission in t a o l.avy or ... avy .. {oservo and gol113 on acti ve dut y 
would depr ive him of h is righ t to receive the co~pcnsation of 
tho office . 

In considering t h is question it is desir ed to call atten
tion to Section 4 of Arti cle XIV of the Constitution of .Ji s souri , 
as follows: 

"No person holdln.g: an office of pr ofit 
under t ho United ~tates shall, during 
his cont inuance in such off ice , bold 
any office of prof i t under t h is State.a 



llon. Arthur Thonason - 4- Liay 9, 1942 

A person in civil life bocones an officer of tho navy 
by boCOL1ing an appl icant for a co1:n:rl.ssion roco.:rnended for 
appoin~~ont and being appointed by tlw ~resident in accord
ance ~1th uectiou 851, Title S4, u. ~ . C. A. T~inG the 
oath of offlce , required by 5ection 16 , Title 5 , u. s. c. A. 
And t ho pay o:f such person D.!l on officer )f the !favy com
=onces upon tho date of his acceptance of the C~ission . 
Section 862, Title 3 , U. 3 . C. A. 

From your bri~f state!~cnt of facts under t ho Sections 
of the s tatutes it would ooen tl:.at Lr . ~":i thors has accepted 
an office or profit under tho ~nited States . For an office 
of pro.fit is tlll off'!.cc to w~ic:. t here is at.tac:.Wd compensa
t ion tmd tho amount of t!1e compensation is not IlUltoria.l . 
Doker v. Doarti of County ~~ssioners , 59 Pac . 797 . 

ur. \11 thero hns accepted a!l office of profit under t he 
United Stat es , uhich is contrary to the provisions of Sec tion 
5, Art i c le XIV of tho Const:tution of llissouri, supra. Dy so 
doing he has ~pllodly rcsiencd his office undor tho State of 
Ui ssouri . A resicnation may bo ~itton, or al or by implica
t ion. 46 C. J . p . 979 , ~arngraPh 132, provides: 

"A resignation of a public offlco, t o 
be of£ectivo, cust be ~do wit~ tlto 
intention of relinquishing tho office, 
acco=tpani cd by ti1c act of rolinquioll
ment . It ls not necessary that a resig
nation £rou a public office bo couched 
in any particular uords, l t being onl~ 
necessary that the ineutmont evince a 
pur pose to relinquioh tho office . .f'horo 
no particular ~odo of ros icnlns an offi ce 
is provided by constitutional or stntu
t ory roquiro~onts, no for=nl method is 
necessary; it ~ay be by par ol, or it may 
be implied. " 

Tho Governor did not ~odiately name a successor t o 
t1r . ~a ther s and the duties of the office nero perfor:ned by 
a deputy tmder the super visi on and dir ec t i on of t:r . .ri t~ers . 
~uore is authority for the appo~~ent of n deputy prosecuting 
attorney . Section 12062 , R. s . ~o . 1939 . 
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r • •. ithcrs had evide:1ce of title, his certificate of 
election and co~ission , althou~~ he l~d resiened the office 
he still continued to function, and there was no other 
clatmnnt for the office or tho salary. Discharging the 
duties of tho offlce and ~vL~ color of tit le vould consti
tute him a de facto officer . 

A de facto officer is o~o ~ho holds an office by s~e 
color, right or titlo and assuoes to perform the duties of 
tho office . Clty of ~opublic v. ~~ith, 139 J . ~ . (2d) 929. 
In the co. so :1e:ro u.Jdo~ conn idora t1on , !.:r . " 1 thers, while 
having h~~liedly resi&ned, had evidence of title rurrd no 
successor had boen appointed and ho ~as discharging so~e 
duties and supervis inr; and directing others. 

A de facto offlcor without color of title cannot clatm 
the compensation attached to an office . Sheridan v. St . 
Louis, 183 .~o . 25. ::-et there is a l ong line of cases holding 
that a de facto off:cer 1n possession of t he office and per
f ort:ling tho duties tlB.Y recover tho eompenao.tion . Dle~cerson 
v . City of Butler , 27 llo . App ~ 9; ci tnte ex rol. v . Gordon, 
236 ::.to . 142; S t;o.to e;: rel . v . John , 01 .. o . 13; Ifu.nter v. 
Chandler, 4.5 :1o . 457 . 

CO:JCLUSIO:T 

Fro~ the foregoing lt is believed there is author ity 
for paying tho salary of the office of , r osecuting attorney 
to T~r. ':'Ji thers, unti-l , .:s successor is chosen or , until he 
abandons t he perf orma."'lce of dut ies in connection l7l. th t he 
office . · · 

APPROVr:D : 

ROY !:clJTTRIC_ 
Attorney-Gonoro.l 

Respectfully submitt ed, 

r! . 0 . JAC ~0:" 
Assistant Attorney-General 


