
COUNTY COunT: ) 
) 

SCHOOL FUNDS: ) 

Cos t s or expenses ne cess ~ry t o pre serve county 
school f und t o be borne from t ha t fund. 

Juno ·a , 1935. 

hon . Paul c. ~utton 
Cl or i· o f tno Iron \Jounty Court 
Iront on, ~ssouri 

Dear Sir : 

Thi s is t o acknowled~e your let t er da ted June 
27, 1935 , ~ s f ollows : 

"Th e Count~ Court has f or cclc sed on 
s ome School Fund ~rt0agcs i n this 
County and a ':>poi nted me a s a.gent to 
bid the land i n for t he pr otection 
of the Sc~ool ~unds . 

"Now t he question ar1soe i n r egard 
to . ~hat f und the coats of t hose 
sal e s sho .ld be pa id f r om, \7hen I 
bid the property i n f or the Co,tr t." 

It is our opi nion that the costs incurred by r ea son 
of t he sales ·:ontioncd in your letter ( 1 . e ., ir ,y 1ich the 
co .nty b i ds i n t m ltmd }, s.....,o ld b e pui d f r o-:- the ,.County 

chool Fund " , and aa a:J.t hori ty 'V'JO r oly on SOc t ions 9245 , 
9248 and 92~. R. s . Mo . 1929 , and cour t ~ceisiona . 

f'ollOY'!S : 
Section v254 , R. ~ • . o . 192 9 , prov i des i n part as 

" honevor t he pr i ncipal and i ntere st. 
or any part t ner oot , secur~u by 
~ort~abe c ontaJnlng a poeor to sell , 
shall become due and payabl e , t he 
county court may m ke an order to the 
sherif f , rec iting tho debt and int erest 

' I 
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to bo received $ and c o11 and1ng him 
to lovy tho same , vith coats~ upon 
the property conveyed b;r sal 
mort0 nge, ~ ~ * * .8 

In ... orrow v. Pike County • 18~ . .:o . C310, tho · Supreme 
Cour t of .issouri, in dealinG with a sicilar question, said 
tho f ollowinc (1 . c . 621- 622}: 

n rhe county court, however, did order 
that it should be paid out of the 
•per::anont school r ..md,' thereby mean
inu either tho ' co..nty public school 
fund,• referred t o in rleviaed &tatutea 
1899, sec . 982• . or ~ca ing tho account 
which wo.s cnrriod on the county booke 
as t l c 1 percnnont fund' or ' atson 
5em1ns.J7. It t t<e 11 t t l e which 
fund was r eferred to, f or t hey are 
prociacly the ~o in contemplat~on ot 
la\'1. 1 . 0.. the pormanen t tund or 
T.ataon Seminar y hold by the county . 
which rosulted fro~ fines, penalties 
and forfeitures, since the repealing 
act of 1859 , aforesaid , became ipso 
facto , and eo 1natanti by that repeal 
n part of the •county public school 
f'und . ' The county court proporly 
placed the burden or protec t ing this 
ft.nci upon the tunc i .. selr and th1 
arises from tho followinJ propositions: 
tho public school r nd does not belong 
t o t e count y in a technical sense . It 
i s trust fund, and tho county court 
is morely a t rustee t o carry out the 
policy defined by tho lawmaking powor 
in rel~tion t o the tund (Ray County t o 
use v . ~entley , 49 Io. 1 . c . 242) ; i t 
r:ay not d1 vort the ueneral county 
revonuo to ito protection, and, on the 
othor .band. 1 t can ~ot a ppl y the school 
t'und to the payment ot ordinary county 
dobta . (Mox County v . llunolt, 110 
~ o . 1. c . 75 . ) But it is f lndaoental 
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that , concedin.3 the right to make the 
contract in question, the burden ot 
protecting the trust tund should ~all 
upon the fund itself on well-reco3Diz ~d 
equitable principles. And eo it ~8 
oeon held by this cour t . For example , 
l'ownahip Board or Educ3.tion v. Boyd, 
58 Mo. 27~ , wa s n case of this sort . " 

further (1 . c. 623): 

"Whereupon another suit vms i nstituted 
in the name of a shi ngton county to 
r ecover t ho sum of mor.oy so paid from 
t o m.ombers of $8.1d county court 
( .ashingtor County v. lloyd, 64 "o . 179) , 
and lt w..1a r..o ld tha t tho pla.int11'f could 
not recover. It vao said, among other 
thll\:je, tm t the court waa n mere agent 
ot the State tor the na__,e:nent of a 
trust, and that, 'It is authorized to 
sell lands, to lease them, t o receive 
and :rue tor tho purchase coney • nnd i1' 
there be danger of loss or a debt con
tracted r or t . o purchase or these lands, 
the court, we t hink, might resor t to 
t hose extraordinary remedies provided 
for creditors generally . * * ~ * * ~ o 
* ~ - ~ ~ G v ~ ~ J - * * ~ * 
As careful and honoot agents they will 
gunrd the interests or t hei r pri:teipal 
o.s if the property wore t heir own , and 
as long ao they arc actuated by an 
honest purpose to subserve that interest, 
to hold that thoy must a nawer , out of 
t heir oun moans, for any costs or 
expense s hono3tly incurred in the ondoa.vor 
t o protect that int erest , would t end far 
more to joopa.rdlze theso r ds t bo.n to 
hold them entitled to remuneration tar 
such outlays when they have 'been judicioue
l] and honestly made . '" 

AnQ further (1 . c . 624): 

"The direc t..~. on o~ the countJ court in 
the entry co1plained of t hat the expense 
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APPROVED: 

of preserving the 1ntegr1 ty of the 
school fund held in trust shoul d bo 
placed as a burdo 'l upo. the fUr¥1 
i tself. instead of mak1 ~he con
tract illogBl. in our opinion. placed 
t he burden directly where 1 t beloi1c5ed. 
and had that pr ovision been 1n the 
wrl tten e:norandum signed by orrow • 
it would not have r endered the con
trac t invalid. " 

Yours very tr ..lly . 

Jame:s L . HornBostel 
Assistant ttorney- General 

JO•l • .1<Pr, AN , Jr . • 
(Act ing } Attorney-General . 

JLH :EO 


