
STATE INCOME TAX: Director of revenue lacks. po\ver under Section 
143. 200 , RSMo 1949, to make regulation that 
profits of individual t~r, from sale of 
breeding stock or dairy ~ i s to be assessed 
at f ull value unless owned 12 months prior to 
sale . 

PROFITS FROM SALE OF 
BREEDING CATTLE : 
VALUATION : 

December 18 , 1952 

Honorable Cecil T. Taylor 
County aepresentat1ve 
Shelby County 
Shel byvUle , l.U.t. sour1 

Dear Sir: 

Thi s is to acknowledge r eceipt of your recent request f or a 
l egal opinion of this department, which r~quest reads 1n part as 
follows : 

"I would like to have , at your earlies t 
convenience , your official opinion on the 
following matter . 

"Mr. T. R. All en , [jupervisor of the Income 
Tax Jivision of the Dept . of Revenue , has 
recently ruled that the profit on breeding 
stock or dai ry stock , when o~ed and sold 
as Capital Investment , i s taxable at 10~ 
unles s it is owned 12 months or more . " 

As we understand the facts, a ruling has been made by the 
director of. r eveuue to the effect that the profits realized from 
the sale of breeding cattle f or stock or dairy purposes shall be 
assessed at full value for state income tax purposes , unless the 
t axpayer has owned the breeding cattl~ for a minimum period of 
twelve months prior to the sale . 

Your obj ection to the rule is that it nullifies certa in sections 
of t he statutes , and you cite us to Sections 143 . 100 and 143 . 200 R~1~.o 
1949 . It is cl aimed that the director of r evenue relies on the latter 
section as his legal authority for rnal<ing the ruling here in question. 

~fu1le the opinion request does not expressly so state , we assume 
that the particular inquiry for which such request i s made is whether 
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or not , under the above mentioned c ircumstances , the director of 
revenue has been granted t he power by Section 143 . 200 to make such 
ruling, 

The opinion request fails to s tate whether the ruling , was 
meant to apply to the individual citizen or r esident taxpayer , but 
for the purposes of our di s cu 1sion we shall a ssume that the inquiry 
was meant to refer to individual citizens or resident taxpayers , 
and we call attention to Section 143 . 010 • RS ·•O 1949 , relating to 
this class of t axpayers , Said ~ectioti r eads tn part as follows : 

"1• Every individual , a citizen or r esi dent 
of this stato , shall pay a tax upon net in
~ received from all sources during the 
preceding year in excess of the exemptions 
herein pr ovided . " 

(Underscorin~ ours . ) 

It is noted t hat the tax i s based upon net income only , and 
that Section 143.100 , ~SMo 1949, defines net income and r eads in 
part as follows : 

"1. Income shall include ga ins , profits , and 
earnings derived f rom salaries , wages or com
pensation f or personal services of whatever 
kind and in what ever form paid ; and from pro
f e ssions , vocati ons , businesses , trade , com
merce , or sales or dealings in pr operty , whether 
r eal or per sonal , growing out of the ownership 
or the use or any interest in r eal or per sonal 
property. In any case where real or per sonal 
r o ert has been held for more than six mont hs 

on t er cent o t e or oss resultin 
rom sa e or exchange shal be t en into account 

Iri co~puting net income , but i n such cases any 
loss used in computing the net i ncome shall not 
exceed one thousand dollars over and above gains 
for the same peri od. " 

(Unders coring ours . ) 

Section 143 . 200 , supra , r eads as follows: 
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shall follo\i as nearly as practicable the 
rules and regulations prescribed by the Unit ed 
States government on income t ax assessments and 
collections . " 

(Underscoring ours . ) 

Ordinarily a public officer may be legally granted the power 
by the le~1slature to make r easonable rules and regulations relating 
t o the duties of his office, so long as such rules or regulations 
do not contravene the express provisions of any statutes . In this 
r espect it appears that the gener al rule has been s t at ed in Volume 
67, page 370 , c. J . s., which reads as follows : 

"Under some statutes an of ficer has express 
authority to make rules and regulations , and 
usuall y he has implied authority to adopt such 
reasonable rules and regulations as are necessary 
to the due and effi cient exercise of the powers 
eA~ressly granted. In order to be vali d, a rule 
or regulation must be r -asonable , and in accordance 
wi th , subordinate to , and not in conflict with , 
statutory provisions. The validity of a re ?ulation 
may al so depend on the perfo ra1ance of certain pre
liminary condit ions . 

* * * * * * * * * * * * * * * 
"Power s conferred on a public off icer can be 
exercised only in the manner , and under the 
circumstances , prescribed by law, and any 
attempted exercise thereof in any other manner 
or under ifferent circumstances is a nullity. 
* *" 

Section 14) . 200 , supra , empowers the cirector of revenue to 
make reasonable rules and regulations only "for administration of 
the provisions of tho l aws relating to the l evy , assessment , col 
l ection and payment of t axes on i ncomes * • *•" 

From the lan~uage used i n this secti~n it is obvious that the 
i ntent ion of tho l egislature \las that the rule making power of the 
di rector of r evenue should be confined to the subject matter speci
f i cally provided, or that necesParily i mplied therefrom, and that 
such rules are limited to those of procedure for the administration 
and enforcement of the income t ax la~s . The st~ ndard for any rules 
or regulat ions made by the di rector of revenuo i s providod by thi s 
section , and any rules which fail to meet the standard thus f ixed 
are a nullity. 
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"le r>ro un11.b l e to find flny 1Ussm r1 decisi ons in point on the 
rul e J:mki np; power of public offici'lls , and particul arl y t hose of 
t 1e direc tor of r ~venue under a'>ove nentionod c ircur.stnnces , 
c onsequent l y , ' e nus t look to tho dccis:ions or tl1o co 1rts of other 
s tates for aut1lor ity. \'e hore c nl l ~'~ttontion to tl.c C"se of Duncan 
v . ·"- · 1 . Krull Co ., 114 Pac . 2d 803 , in w!.ich the court said " t 
l . c . '!J9 : 

" Jul e s nnd r ogul ntions by on nd.r.tinistrntive 
or exe cutive officer or body are nl unys sub
ordinate to tho t ')rns of tho s t."ltuto and in 
aid of tho onforccncnt of i ts provisions . .. 

In tho opinion of t:us cnsa tho court quoted from 11 ~ . Jur ., 
95;, Sec . 2!~0 , as f ollows : 

" 'ihe gl3neru.l principl e ·ov" rninr; the 
condi tiona under v•hlch t he PO\ or t o make 
rules a:1d r or,ul ati ons may be de l e r·e. t~d has boon 
stated ns f ollO\'l'S : A l er?islaturo , in enacting 
a l nw compl l)te in it sol f and desi r-n"d to accompl ish 
the regul a tion of particular matters f alli n \ i thin 
i ts jurisdiction, nay expr~ss ly autlorizo nn odmin
istrativo conmi ssion, \dthin definite valid limits , 
to provide r u l es and re r,u l a tion s for the cotlpl e te 
operation nnd enforcenent of tle l~w ~jthin ita 
expressed renere l purpose. So l onG ~s A policy 
is l aid down and n s tandard i s establ ished by 
a stotute, no unconstitutional del e r,ation ot 
subordinnto rul es TTi thin pr'Hlc r i bcd l iMits nnd 
the det nr.mi n fl t:on of facts to ~hi ch t he po licy 
n:J doclar~d by thf' l e · islntur~ is to Ppol y . " 

(Underscorinr ours .) 

It i s our thOUf h t t'1at t he ro u l C).ti on of t!1e dir c tor of r ev enue 
here in quo:::t-ion is ot n reasonabl " rulo or rct•ul~tion prornul , ated 
for the pur::>o::sc o"' enforci .. 1 r.he incono tax l aws o:' !!L sou"'i , v i thin 
t ho nonnin : of ~ oc t.:.vn 143. 200, s upra . Th·! re "L.l ation fa "ls to 
measure up tc~ t h'3 s '!..andard provided by t 19 sec tion , in th tt it does 
not fall within tho l i r.rl. ts of t 1loso r.mt ters upon which t:1e off icer 
ha.a boon cnpot7erod to nnko rnr•u l n ions . Instead of purf' l y procedural 
natters for t~e adr.linistratjon of tllo · ncome tax l al"s , to \i"." ch the 
off icer ' s rul e ma.kine power is lin1 t"•d , it is nnparent tl...ot the 
ref'Ul n tion t~o c-s far boyond such limit • tion and e. ttcmpts to provide 
a now met! od for tho val uation of profits r 0al ized f r om t he s le 
of livestock held for b r eeding or dai ry purposes , nnd t.mt the 
re u l ation c ontravene s t he provis~on s of Sect icns 143 . 100 and li~) . 200 , 
supr a , porticul arl y that portion o ... t~10 former section quoted nnd 
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underscored above . It further np?ecrn t hat such rulillf i gnor0s 
t he t erm "net incono , " and Pt tompts to pl ace o. vnlue on the profits 
r eferred to in exce as of tho so pro·.rldod by Section 1!~3 . 010 and 
143 .100 , supra . 

Lackin ~ the po' <J r undor c ect :.on 143. 200 , suprf' , to mt~ke the 
r e,:ul a.tion, said r er ulntion of tho director of r evenue is e. nullity. 

c o:CLUSIOU 

It is , therefore , the opinion of t hi s department thst the 
director of rev3nue l acks t he power , under Paction l h3 . 200 , RSTTo 
1949, to make n re gul l'tion that the l)rofits renlized by an 
individual taxpayer froD the sale of bre~ding stock or dairy stock 
shnll , for t1~ state i ncone tax purposes , bo an~cssed ot full 
va.l uo unl ess sa id.stock was owned f or a period of t lle>lve months 
prior to t !to s ale . 

APPROV D : 

1\ ttorney Gener t 1 

PllC : hr 

Respoctfull y subr.itted, 

P \JL N. c· IIT\Joon 
Assiatun~ ~ttornoy Gen~ ral 


