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CiitCUl't' C.l.EK:(! 
c~ensation: 

Not authoriz~d to charge anci r·eta in fee 
for acting as custodian of funds paid into 
court . 

December l o , 1943 

Honorable W. ~t . Tilson 
Clerk , 01rouit c our t 
Mt..ryvillo , .~. :issouri 

Dear .. .fu.' . Tilson: 

FILED 

ff 

Unae1· date ol' November 27 , 1943 , you wrote this of
fice re ~uestino an opinion, us f ollows: 

".Are the Circuit Clerks allowed to re
t ai n any commission on f unds i mpounded 
in t heir hands by or der of court, a\lait
in6 f inal disposition and order for the 
aistribution of sai d f und to the parties 
entitled t o sWll.e . " 

The question you ask is one which is diff icult to 
answer tilld a more compl ete statement of faots would have 
been of great value in pr epari ng a reply. 

The oompens tition of t he olerk of the circuit oourt 
is f ixed by section 1~408 , i { . b . Mi s souri , 19J9 , and con
s ists of wt ~nual salary and t ho fees earned on oases 
b1·ought to the county on chall{:,o of venue front other ooun
tiea . 

'J.lhe Constitution of Missouri , Section 8 , ... .xtiole XIV, 
prohibits increasin~ the compensation ot any ol'~ioer dur
in& the term for llhich he shall ha.ve been elected . This 
applies to the duties ol' the o1'tioe and. those duties whioh 
are 1noidont to the perrormanoe of t ne offic i a l duties . 
Lit tle Rivor Druina&e uist . v . Lassater , J25 Mo . 496, 1 . o . 
502: 
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"~~ppellant contends that Section 4575 
authorizes an increase in the compensa
tion of township coll ectors duri~ their 
terms of office ana, hence , violates Sec
tion 8 , or Article XIV , of the t issouri 
Constitution , which provides that 'the 
compensation or fees of no s tate , county 
or municipal Ol'ficer shall be increased 
durin6 his terru of of fice; ••• ' ~s 
neither county collect ors nor township 
collectors, in r espect to their services , 
in collectins the t axes of drainage dis
tricts, perform any or the duties or state , 
county or municipal officers, it would seem 
t hat the fixing of their compensation tor 
rendering suoh services to drainage di s
tricts is ~ot controlled by Section 8 , 
J.rticle XIV , of t ue Constitution. 

"The constitutional inhibition only ap
plies to oomyensation or tees of officers 
for performing duties incident to their 
offices ~u has no application to addi
tional duties i mposed upon s uch officers 
not ordinarily incident to their offices . 
( St ate ex rel. McGrath v. Wal ker , 97 Mo. 
162 , 10 s . w. 47J; St ate ex rel . Hickory 
County v. Dent , 121 Mo. 162 , 25 3 . \ . 924; 
State ex rel . Linn County v . u dams , 172 
d.o . 1, 72 s. d . 655; st~_te ex rel . Harvey 
v . Sheehan, 269 Ho . 4 21, 190 s . \,. 8 64; 
St ate ex rel . ~evely v . Hackmann , JOO Mo. 
59, 254 s . \'• · 53 ; St a t a ex·rel . Darrett v . 
Boeckler Lumber Co.w._pany , .)02 .• o . 18 7, 257 
s . ' . 453 . " 

It would appear t~at if t~e care anu custody of f unds 
which are the subject of liti~ation is one of t he duties of 
the clerk or is incident to the duties of the clerk, no com
pensation could be alloweu for this service as it ~ould con
flict with the provisions of Section 8, Article XIV, ot the 
Constitution. However , if that service \'IOula not be one ot 
t he auties of the clerk , it ruight be possible that an addi
tional fee could be all owed. No Missouri oases have been 
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found touching upon this subject. However , in Vol . 11 of 
Corpus Juris, at page 871, par . 40, is foun~ the following: 

"If there is a statute authorizing it, 
t he clerk is entitled to a cor~ssion 
on f unds handl~; • * *." 

In support or this s tat ement is citeu the Tennessee 
case of Louisville & Nashville R. Co. v . Boswell, 104 Tenn. 
529 , 58 s . ,.1. 117. This was a condemnation c t:tse in which 
the value fixed for the condemned land was pai d into court 
and held by t he circuit clerk. The judge· awarded tho clerk 
a fee tor his s ervices in connection with t he f und . On a 
motion to retax the costs the t>upre.hle Court of Tennessee 
r uled that the cler~ w~s not authorized to charge a fee for 
a service of this kina. . .Fr om t~1is Ottse \'le q_uote at length: 

"It is sai a. the court allowed the commis
sion under section 6~91, Shannon ' s Code, 
viz.: ' 'r he court may .Ila.k:e a llowances to 
the c l erk , O£ other person acting as trus
tee, rooeiver or co~ssioner under the 
appointment of the court, when no fees are 
fixed by l aw.' In this case the clerk was 
not a ct i ng in t he capacity ot trustee, re
ceiver, or commissioner, unuer the appoint
ment of the court, when he r eccivea. this 
money , but he received i t as clerk . Sec
tion 1859 , I d . , under t he head or ' Condem·
nation Procee6in~s ,' p£ovides, vi z .: ' I f 
no objection is made to the r eport i t is 
confirmeu by the court and t he land decreed 
t o the petitioner upon payment to the de
fendants or to t he clerk tor their use or 
ttie d~es hssessed.' so that it is ob
vious that t his money was receive~ by the 
defendant in ec~·or ln his capacity as clerk. 
The contention of defendant in er r or that 
t he payment to him of the ~oney tor the use 
of t he defend~t makes ~1m trustee or re
ceiver, without tormal appointment by the 
court so a s to entitle hi m to the commission, 
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is unsound . But it i s insisted tha t , in
dependent of the foregolng statute, the 
allowance ot said co~saion was within 
t he discretion of the oourt , under section 
4962 , Id., vfz.: ' ·"·nd if any case shall 
occur not directl y or by tair i mplication 
e~braced in t he express provisions ot the 
l aw the court may make such disposition 
of the costs us in i ts sound discretion 
may s eem right .' It will be observed t hat 
t his section hus refer ence t o the Qisposi
tion of costs . In construinw t.nis section 
in Perkins v . St a te , 9 Baxt . 2 , this court 
s~id , viz .: ' Thi s section only authorizes 
the court to exercise i ts discretion i n 
adjudging costa , as bet\.een tho parties , 
which huve tilr eauy accrued , if any case 
should occur wnere trw law has not directed 
how they ~hall be adJuds ed, but conf ers no 
power to allou coats to officers , -...aich the 
l aw has not a lloweu .• The l aw hc s nowhere 
all owed the clerk a commission in such a 
cbse , as part of tho costs; anu the court, 
under this sect ion, has no ~iscretion. to 
al.low it . .J."S said by this court in Mooney a 
v . State , 2 Yerg . 578 : ' Costs are created 
by statute. Unless t here be some l aw t o 
authorize it, the court cannot ex off icio 
give costs against any one.' The motion to 
r etax iJ sustainea , and t he oo~ssion is 
uisallowed. " 

From the statement in Corpus Juris and f rou t he Boswell 
case , supra , it is the conclusion of the writer that the cus
tody by the cir oui t clerk of money 'IJhioh is the subject of 
l itigation anu t o be uisbursed upon the order of the circuit 
court would be one of the duties incident to his office, and 
f or which no f ee could be r etained by the .clerk, because any 
s uch retention of f ees ltould be i n conflict with the provi
sions of .3eotion 8 , .h.r'ticle JJ.V, o1· the Constitution and Sec
tion 16408 , ~ . s. Missouri, lgJ9 . 

Continuing the discussion further, by t he provis ions of 
Section 1J4J6 , • • S. ~issouri , 19~9 , the clerk ot tne circuit 
court is required t o char ge , collect and turn in all feea 
which may be proper1y oharge~ble ror his serYicea. The rollow-
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ing brief excerpt i s t aken tram Section 13436: 

I 

" * * • ~~d ~onthly, s uch clerks shall 
p ay into t he county treasury the aoount 
of a l l t ees collected by vi~tue of h1 s 
office ann every clerk shall be lia ble 
on his of ficial bond for all fees col
lected by law. * + * " 

Sect i ons lv407, 1.:>409 and 1J410, R . ~ . J..i s souri , 1 9J9, 
presorib~ t he fees wnich the clerk must cnurge, collect and 
uocount for . l~ car eful examination of t hese sect i ons reveals 
t hat t here is no char ge a uthorized to be oade by the clerk 
for his ser v i ces as custodian of f unds. 

The l aw is well settled thut unless compensation is 
provided by statute , no compensation may be a llowed. Noda
way County v. Kidder, 129 s. w. ( 2d) 857, 1. o . 860: 

"The general r ule i s th&t the rendition 
of servi ces by a public officer i s deeu ed 
t o be gratuitous, unless a compensation 
t heref or i s provided by statute. If the 
statute provides compens ution in u par
ticula r mode or manner , t hen t he of ficer 
is confined t o tha t munner and is entitled 
t o no other or f urther oonpensation or to 
any di f fer ent w.ode of securin..; sal:le. s uch 
statutes, too must be s t r ictly construed 
as against the officer. state ox r el . 
Evans v . Gordon , 245 Mo . 12, 28 , 149 s . w. 
6J8 ; Ki ng v . rliver land Levee Diet ., 218 
o. App . 490 , 496 , 279 S. \ • 195, 196; 

St a t e ex rel . Wedeking v . McCr acken, 60 
~o . App . 650, 656. 

''It is well established t hat a public of
f icer claiming compens ation tor of ficial 
duties performed must point out the statut e 
autho~ i zing suoh payment . St a t e ex r el . 
Buder v. l:lac kmenn, 305 Mo . 64~ , 265 s. u. 
5~2, 5~4; St ute ex rel. Linn County v . Adams, 
172 Mo. 1, 7 , 72 s. \f. 655; Williams T . 
Chariton County, 85 o . 645. " 
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(;0NuLUSION 

It i s ~he opinion ot the writer tha t no tee may be 
charg ed or ~ettiined by t ne clerk of tho circuit court for 
the handlin..l Of :L' unds i ,POUildeu in hi3 hands by order Of 
court, awai tin~ o.t.·der of distribu.tion by th.e court . 

JI.PPROVED : 

ROY :McKITTRICK 
Attorney Genera.l 

\'/OJ:HCR 

Reavectfully submitted 

t • 0 . J , .. CKSON 
f~sistant Attorney General 
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