
ROADS AND BRIDGES~ Town board cannot vot~ by-mail in eight~ ~ 
mile road di s tric~, when the city limits 
of the city is not sftuated more than 
ten miles from county seat. 

Febr us ry 26 , 1943 

l..onorable L. 'l'iffi r. 'leters 
Prosecuting Attorney 
Jasper County 

F l L E 0 

!I Garthage , 1 issouri 

.uear ~ir: 

' e are in receipt of your request i or an opinion , 
under . date of Febru~ry 20 , 1943 . 

'l'hi s request involves sol e l y trJe constructior of 
Section 8675 ~ . ~ . 1 issouri , 1939 , end read s as fo l lows : 

"I have been r~ quested by the vOUt ty 
Court to ask your opir.ion concerning 
a part of Sec . 3675 , n . ~ . 10 . 1939 . 
The sta tute stat ~ s that ' provided , 
t hat where t he city is l ocated a 
gr eater distance t han ten mi l es from 
the meeting pl a ce of t he Gounty Gourt ', 
the City officials may t r ansmit t heir 
deci sion s by mail . 1his probl em bas 
pr eseT" ted 1 tself : · 

"The distance from the County Court 
house to the city li~its of a city 
is 9 . 5 miles , \7hile t l.te mileage from 
the Courthouse to the City hall on 
Br oadway is 10 .1 miles . 'lhi ch is 
the determi ning facto r ? 

"Shou l d the mileat;e be to the city 
l imits , or to the business distrlct , 
or to the <.; i ty hall? " 

You state that t he dis t ance from the county courthouse 
to the city limits of t1e city i s 9 . 5 miles . 
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Section 8675 R. ~ . Missouri , 1939 , reads as fo l lows : 

"ihe mayor ard memb~r s of t he city 
council of any c i ty or town within 
any special road distr ict thus organ
ized, togethe r with the members of 
the county court of t ne county in 
which said district is located, at 
a meeting to be held in the county 
court room , at wLi ch meeting t he 
presiding judge of t he county court 
shall preside and the county clerk 
shall a c t as clerk , within two weel s 
after the voters within the ter ritory 
of such pr onosed distr i ct shall adopt 
t he pr ovisions of thi s art i cle, sr~ll, 
by order of record to be kept by the 
county clerk, appoint a board of com
missioners composed of three persons , 
designating one to serve for t hree 
years , one for t wo years and one for 
one year , and in F'ebruary every year 
thereafter one commiss ioner shall be 
appointed as above specified, to serve 
f or three years; a l l such commission
~ shal l be resident taxpayers of 
the district, and shall serve until 
~heir su cce asors-are appointed and 
qual ified, vacancies to be filled ~ 
original appoir tments ~ made . hesig
nations shall be to the c ~unty clerk . 
Hemoval f r om t .he d istr i ct shall create 
a vacancy . Such commissloners , before 
entering upon the dischar Ge of thei r 
uuties , shal l take oath of office , to 
be administered by the clerk of the 
county court: .Provided, tha t wlJ.ere 
t he ci ty is l ocated a greater dis
tance than ten miles f rom the meeting 
place of the county court , t he mayor 
and city council of the city or town 
withir the road d istri ct for which com
missioners are to be appvintod, may 
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make a written certifi cate of their 
choice of t he co~issioner or commis
sioz~rs to be ao~oirted, designating 
their first , aecord and tr i rd choice 
ard seal the s~e and transmit it to 
the county clerk by mail or by special 
me s senger and·the cho ice and selection 
designated in such certificate shall be 
given t he same coxsideration as though 
the board and mayor were ryresent at the 
meeting of t l .. e court: Provided , that 
such ce1tificate shall t e pi~en over 
tre signature of tLe mayor or acting 
n1ayor attested by the seal of t.b.e city 
and sienature of the city clerk. " (under
scoring ours . ) 

under the above section the legislature sa.\v fit to 
say, "lrovided , t hat nrer·e the city is l ocatea a s r eat e.r 
d1 stance t hen tb-n .niles .lrorr. Lh€. . eetir.c pl~ce of t he 
county Cv..lrt, 11 ru d did not s&y , v:her6 t L.c bt·s1r.ess dis
trict or city hall is l ocated . ~his shows t La t it was 
the i i t vntion of ~he le1islature t hat t he dist ance be
tween t he meeting place of t he county court S..."l C the city 
1 t self must be more then ten mi les before tie mayor and 
members of the city council co ld desi__;nate t l.eir choice 
by transm1tt1rg it to . the county clerk by mail . 

The above section is unambiguous an d needs no con
struction . ~ince it sets out tle or ocedure that should 
be followed , only that procedure should be followed. (State 
ex rel Kansas Gity Power l Light Company v . ~~ith, State 
Auditor, 111 s . '• • ( 2d) 513. ) In that case it was snecific
ally held that t he expression of one thing in the statute 
is the exclu sion of another . ~ection 8675 , supra , specific
a lly stat~s that t he city must be a gr ea ter distance than 
ten miles from the meeting place of tre county court . ~here 
is no mention of the bu siness distri ct or the city hall in 
that section . The courts , in constr uing that section, could 
not interpolate t he words , 11busine3s district" or 11 city hall . " 
Such a r uling was had in t ho case of St . Louis hose Company 
v . Unemployment Compensation Commissior. , et al, 159 t) . ~ • • 

(2d) 24.9 , pars . 2- 4 , where the court said : 
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" In order to sustain t he corrllllis
s i on ' s contention it woul d be neces
sary for us to substitute t r ... e term 
' farm l abor ', a n~rro~er classifica
t:on , for 1 a3r .!. C'1 l tura.l labor ' or t o 
wri te into t he law t na t only such 
S.J ric<.lltural labor as is perfor .1od 
on a farm is exe ~ryt . This we may not 
do • In view of the commonl y under 
stood meaning of t he torm the le ~i s
l aturo would have i t cluded s uch a 
restriction had it intended one . 1or 
can VJe im -:>ose such a r es t riction throu; <h 
t he doctrine of s t r lct const ruction of 
a t ax exemption provision. Th~re is no 
ambiguity here . Vlhor e t here is no am
biguity ther e is no need for either a 
liber a l or strict cons truction . ~ *" 

Under the above section , i t is mandator y that t he 
member s of tho t own board meet with the county court 
within two weeks after tt.:.e. votLr s i n such a distri ct shall 
adopt t he Drovi sions of hrticle 10 , ~hapter 46 of tne ne
vi sed ~'Ca t,u. tea of .. ,issouri , 19~9 . J:t the meeting in the 
county court r oom the preslalng jucze shall pr~ side, and 
t he county clerk shall keep a r ecord. At this meeting the 
commiss ionc.; rs for t he ro~d c. istrict shall be appoir.ted, 
one for three years , or e for two years , and or e fo r one 
year . 'lhe s·ame pr ocedure as for ori~inal appoin t ment is 
fol l owed when vacancies occur . 

When the meetir.g of the count y court tor t he city, 
t own or village offic(..rs is called, the city , town or 
vill ago of fic(..r5 each e r e entitled t u vo t e , 

It was so hel d in the cas f of ~tate ex ir.f . hol t , 
Pros . Attorn£.y , ex rel . Jeres v . ueyer , 12 J . ' ' • (2d) 
489 , 1. c . 490 , Vlhere tl.e cou.rt said: 

"Respondent, Meyer , contends that 
under section 10802, rt . ~ . 1919 , 
the mayor and councilmen a r e each 
e~titled t o cast a vote fo r commis
sioner. 
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"Relator , Jones , contends the mayor 
and counci~en sit as one member of the 
cou n ty court and t ogether have on l y one 
vot e , and that , t wo members of the county 
court having vot ed for him , he thereby 
received a majority of t he legal votes 
cast . 

"These content ions call for a construc
t ion of section 10802 , * ~ * * * 
"It will be noted , that , on the assem
bline of t he mayor , the members of the 
council , and members of the count y court , 
t he meeting is decla r ed orga r" l zed, with 
the pr estding judge as the presiding 
officer and the county c l erk as c l erk 
of the meetin~ . They do not meet a s 
offic ers of the city or as off i cers of 
the county. 'l'hey meet as one body , for 
the sol e pur pose o£ appo i nting the com
miss ioners . t~ ei ther the city council 
nor t h e county court has any control 
ove r the public highways within the dis
tri ct outside of the cor porate limits of 
the city. Such cont r ol is lodged ex
clusively with the board of commissioners . 
Section 10809 , R. ~ . 1919 . 

~· * * 
"'fhe statute no more limi ts t he mayor 
and members of the council to one vote 
than it li~1its the members of t he county 
court to one vote . ~o doubt the law
makers assumed t he members of the meet
ing would be so i n terested in t he welfare 
of t he distri ct that t hey wou l d no t per
mit rivalry bet ween t he county court and 
t he ci ty council to i nterfere with the 
honest performance of their dut y . Each 
member of t he mee t i ng is authorized to 
participate in t he appointmen t , and , ab
sent a word in the statute to the con t
rary , we must hol d each member of the 
meeting to have a vote . 1he sta tute so 

• 
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remained for t wenty years and until 
1 915, when the following proviso wa s 
added: •Provided t hat where t he city 
is located ~ greater distanc~ than 
ten miles from the meeting place of 
t he county court; t he mayor and city 
counci l of t r e city or towr within the 
r oad distri ct for which commissioners 
ar e to be appointed; t he ma yor and mem
bers of t he city council may make a 
written certificate of their choice of 
a commissior.er or commiss ioners to be 
appointed , desicnatlrg their fir s t , 
second and tl1ird choice and sea l the 
same and tran smit it to tl .. e county 
clerk by mail or by special messenger; 
and the choice a nd selection desig-
nated in such certi!' ica t e shall be 
g i ven the same consider a t ion as thou gh 
the boord and mayor were present at tho 
meet ing of the court : Provided t hat such 
certif icate shall be g iven ove r t he sig
nat ure of t he mayor or acting mayor , at
t e sted by the sea l of t he city and sig
natur E. of t he c ity c l erk. 1 Laws of 1 91 5 , 
p . 375 . 

"I t is cl ear t he l awmakers £z t t ls .Q.!:.Q.
viso onl y irtencled to relieve the mayor 
and council~n f r om attending the meet
ing if the city !!..ru! loca ted more t han ten 
miles from the meeting place . By the pro
viso , t he city is not authorized to make 
a wri t ten certificate of i ts choice , but 
t he mayor and memb~rs of t he council a r e 
authorized to no so . !he choice desig
nat ed i n t he certificate must be given the 
s ame corsideration as t .ough the mayor and 
memb ers of t he council were present . 'e 
have rul ed the statute ns oricinally en
acted authorized each member of the meet 
ing t o cast a vote ; and, i f the choice 
designated i n the certificate is to be 
given t he same cor..sideration as t hour;h a 
member was pre sent and votine , then hi s 
choice desi&nated in the cert ificate must 
be counted as a vote for commissioner . ~he 
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r equ i rement that t he f irst , second , and 
t h i r d cho ice be desirnated ha s r eference 
t o the fi r st meetin~ aft er the or gani za
t ion of the distr i ct , •"hen three com
iiif;SioneNare to be appointed. 'J.'he r e 
after, a t a meetirg for t he appoint jent 
of onl y ore co~~is sio,er , t he first bal
l ot mi ght not r e s lt i r an appoir tment ; 
if so , on the second ba l l ot the absent 
member' s second choice could be voted, 
and so as to h is t h ird choi ce ." (Under 
s cor ing ours .) 

Section 10802 R. ~ . M~ ssouri , 1919 , is row Section 
8675 H. b . l. issouri , 1939 . 

The court i n the above case described how the me e t -
in~ should be held, and that the member s of t he cit y were 
ea ch ent i t l ed to a vote , and were not confined t o the 
city ca sting only one vote . 'I'he court a l so , in the above 
ca s e , in pa ssing on t he prov!sion that the town boar d may 
s end i n the vote , prooe rly certif ied by written cer til icate , 
of their choice for road coMmissioner , or r oad commiss ioners , 
spe cificall y s tated, "i t is c l ear t he l awmakers of this pr o
viso only i ntended to relieve t he mayor and council men from 
a t tendi ng t he meet ing if the city wns l oca ted mor~ t han ten 
mi l e s from the meeting plo.ce . " 

~he Supr eme Court of this State has not passed direct
l y on the met hod of det ermi ninr tho distance as is set ou t 
in ~ection R675 , supr a . however, t he Federal ~ourt , in 
deter mining such a cistance , in the case of ~vans v . Uni t ed 
States, 261 F . 902 , 1. c . 904 , said : 

"Distance is to be measured i n·a straizht 
line in a hori zontal plane , unless t here 
is a cl ear i ndication that another node 
of measu rement is to be adopted. 9 Am . 
~ Lng . Encyc. of Law, p . 614. Disto.r ce 
i s a straight l ine a l ong the hor i zontal 
pl ane f r om point to po i nt . lt is mea
su r ed f r om the nearest point ot the one 
pl a ce t o the near est point of the other. 
18 c. J . 1287 . " 
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Under t h e holding i n the above case , and under the 
unambi guous words in ~ection 8 675 , supra , it can only be 
con strued t hat it refers t o the distar ce fro 1 t he place 
specifically named (the meeting place of t he county court) 
to the nearest point in the cit~which wo ~ld be t he city · 
l imits . 

CJ fCLUSlOl 

It is , th ..,r <-i'or e , the opini.m of t h is aepart 1ent 
that since t!~e ci ty limits of t he city me-ntioned i n your 
request is ~nly 9 . 5 miles from tho meeting place of the 
county court , the mayor a~d councilmen of t he city must 
attend t he meeti ng, i n person , for t he appoi nt ment of a 
person for re- election as commissioner of t l e speci al road 
district . lhey cannot make a ~ltten certificate of the i r 
choice of t r e commissioner , or com issioners , to be ap
pointed by tran smitt~ng it to t~c county clerk by mail , 
or by special n,es sere;6r ~ 

Respectfull y submi tted 

,~ . J • Lu.ft.KE 
Assistant AttorLey Gener a l 

AP pf,O V.l!.D: 

R.JY McKlT'I'RlCK 
Attorney Gener a l of ,.tissouri 

::JB : R .• 


