
OLIRK OF THE HANNIBAL COURT OF 
ooMllON Pllfls: 

Compensation to be received after 
the first Konday in J anuary, 1935. 

, 

January 31, 1 335 . 

Hon. alter G. Still well 
Pr osecuti ng Attorney 
Uarion Oom1 ty 
Hanni ual, Missouri 

Dear Sir : 

This is to acknowl edge recein t of your l et 
ter dated January 8 , 1335, requesting an opinion, which 
reads as f ollows: 

"The opinion of this office has been 
r equested by the County Court of ' rion 
Oounty , as to the status of the Cler k 
of the Hanni bal Court of Common Pleas 
relative to salary. It i s contended 
that under the t errne of sections 11786 , 
11808 , 11811 , 1181? ~nd 11814, of the 
Lows of issouri , 1933, found on nage 
369 re~ealing the so-called a lary 
sections ~ertaining to Circuit Clerks 
that this offic e i s on a fee basis. 
In thi s behalf your a ttention i s cal led 
to the fact that the Hanni bal Court of 
Co~on Pleas has te?r itorial juris
diction of only t wo townslli ps 1n Ue.r i on 
County , the po.pulation €>f wh ich i s ap
proximately t wenty-f1ve t housand. 

· ~ection 14540 1 . s. Uo . 1 929 and fel 
l Jlr ing sections that deal w1 th the cre
ati on and exi stence of t he Hannibal 
Court of Common Pleas has ~ s~lary 
s t a tute , to-wit , 14563 and it i s cy 
oninion tha t because this section has 
never by i mplication been repealed, 
that it i s an >lioable to our l ocal 
ai t u.ation and that t he salary of our 
Cler k should be gover ned t here by. The 
oninion of your office would be great
l y appreciated on this questi on. " 
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Prior to the f irs t Uondny of January , 1935, the 
Clerk of the Circuit Oourt received a salary under t he 
provi s ions of Sections 11188 and 11813, R. S. ~ . 1939 . 
After the first ~nday of J anu&r7, , 1935 , t he Oirouit Cl erk 
will receive as oompenaat 1on for bls serv1oes fees not 
to exceed t he amount specified in Section 11186 , Laws of 
Missouri , 1933, page 369 . Sai d section ~roY1des: 

•The aggregate amount of fees that 
any clerk of the Circuit Court un
der A-rticles 2 &nd 3 of thi s Chan-
ter shall be allowed t o retain for 
a ny one year ' e service shall not i n 
any oase exoeed t he a.mount hel.'eln
after set out . I n oountiea h&ving a 
pooulation ot less t han 7 , 500 per
sons , the sum of 1000. 00; in coun
ties having a popUlation of 7, 500 
and less than 10, 000 ~ersons , the 
au: of 1100. 00; in counti es having 
a no~ulation of 10 , 000 and l e ss than 
12 , 500 percons, the aum of 1300 . 0~ ; 
i n counties havi ng a populati on of 
12, 500 and les~ t han 15, 000 persons , 
the sum of $1500 . 00; 1n count i es bav
inl uopula tion of 15 , 000 and less 
than 11 , 500 persona, t he sum o! 1700. 
00 ; in counties having a pooulation 
of 17, 500 one less than ao,ooo persona, 
t he sue of $1900 . 0?; in counties hav
ing a population of 30, 000 and leas 
t han as,ooo ner sona! the sum of 12100 . 
00 • l n counties hav ng a ~opulat1on 
of ~5 , 000 and l ess than 30, 000 persons, 
the eum of 2300.00; in counties hav
i ng a nonulation of 30 , 000 and less 
than 70 , 000 nerao~s , t he sum of ~500 . 
00; i n oountiea havi ng a nonulation 
of 70 , 000 and l ess than 80 , 000 per sons , 
the sum of t 3000 . 00{· nrovided , that 
i n any county where n the clerk of the 
Circuit Court 1s ex- officio recorder 
of deeds , said of f ioea shall be con
s i dered as one for tbe purnoae of this 
section; nrov1ded , further , that clerks 
of the Circuit dourt shrill be all owed 
to ret ai n , 1n addition to the fees al-
l owed under this section, all fees 
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earned b y the~ in oas~s of change of 
venue from other counties; nrovided, 
furt her , that , until the expiration 
of their nTesent te~s of office , the 
persona holding the offioes of Circuit 
Clerks shall be paid in the sa.ce an
ner and to the same extent as now pro
vided b y law. " 
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~ection 1456~1 R. ~ . Uo . 1939 , vhich applies to the 
Clerk ot lihe He.nnib&l Ool!rt of Common Pleas reads as fol-:
lows: 

"The clerks of the circuit courts of 
thi s state ehall re oeive for their 
services, annually , the following sums : 
In counties having a population of 
7 , 000 nersons and leaa than 10 , 000 
neraons , the sua of eleven hundred dol
lara ; in counties having a population 
of 10 , 000 ~er sone and less than 15, 000 
per sons , t he sum of tvelve hundred and 
fifty dollar& ; in counties baTing a 
population of 15, 000 nersons and leas 
than ao,ooo persons , t he sum of six-
teml hundred dollarsi in countiea hav
i ng a population of ao,ooo per sons nnd 
lesa than 25 , 000 nersons , the sum of 
nineteen hundred and f ifty dollars• 
i n counties havi ng a nonulation of 
25 , 000 persons and l oss tban 30, 000 
persons , the sum of two thouso.nd dol
lars; i n counties having a nopul&tion 
of 30, 000 ? ersona and less than 40 , 000 
persons , the sum of ~wo t housand dol
lars; in counties havi~ a population 
of 40 , 000 per sons and less than 100,000 
per cons , t he o~ of t enty-fiv ~l~e~ 
dollars; in co~~ties havi ng a po1 u1~t1on 
of 100 , 000 persons and less than 3C~ , OOO 
persons , the sum of three t housand dol
lars. In coun'\ie s haTing a ' opulation 
of less than 7 , 000 persons the olerk 
shall receive no salary, but shall be 
allowed to retain all fees earned by him, 
out of which he ehf'.l l uay hie deputies 
and ~ssistants : ProTided, tbat the nro
vieions of this l aw sha.ll not apply to 
any county wherein the clerk of t he cir
cuit court is ex- off1cio recorder of 
deeds of said count;; and ~rovided further - , 
the provi s ions of this lnw shall not apply 
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t o any cowlty whi ch now cont ains or 
may hereafter contaln a ci ty of 
75 , 000 i nhabi tants or more , or t o 
ny coWlty t'!hich no cont ai ns or may 

herenft er cont a in 80 , 000 i nhabitants 
and leoo than 1 50 , 000 i nhabi t ant s , 
i n which c ircuit court i a hel d i n 
t o or mor e places l n said county. 
f or the purposes of thi P law t he 
population of &ny c ounty Shall b e 
dete~1ned by multiplying by f1ve 
tbc to t~l number of votes oast in 
suc h count y at the l a st presiden-
t i al election prior to t he t1ma of 
suob det eroination : Provi ded, t il&t 
the provi s i ons of this lnw shnl l al-
so apnl y t o clerks of courta of com
mon ~leas i n all count i es i n t his 
s t ate whi ch now or aay hereafter 
ltave a por:~ulat1on of not lees than 
30 , 000 people ane not core t han 
40 , 000 peo~le , and whi ch sai d court s 
of common nl eas now have and exer-
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c i se or y hereaft er have and exer
o io~ wi thi n well defi ned t er r itor i al 
limits within their respective coun
ties t he same e xcl usive ori~na.l 
jurisdiction in both c i vil a~ crimi
nal actions o is now had and e xer
cis ed by circuit c0ur ts of t his s t a te , 
and s uo ole%ka of courts of conmon 
pleas eh 1 receive for t heir services , 
annually, t he tl ':l::t of t wo t housand dol
lars ( 2 , 000 ).. • 

Unlesr. <iect i on 1178.~! Laws of Uo . 1 933 , !las repealed 
Section 14563 , s ujr&, by i mplication, sa i d section would atill 
govern co~ensation of t he Clerk of Hannibal ~ourt of CoCMOn 
Pl eas . I t wi ll be noted that Section 11 786, supr~, refers 
to •any clerk ot the Oircuit OourtY but does not sueoi f ionl ly 
mention Clerk of the Court of Oo~oon Pl eaa. 

We call your a ttention t o Section 656 , R. s. Uo . 1929 , 
whi ch r eado a s follows : 

ihenever t he term ' circuit court• 
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1s used in any law gener al to the 
whole state, the same sb~ll be con
strued to include •cour ts of common 
plea s ,• unless such construction 
would be inconsistent with the evi
dent i ntent of such l aw, or of some 
law speci ally apfl1Qable to courts 
of eo moon plea s . 

1/31/35 

In the case of Koehler v . Snider, 177 Ho ., l . o. 556 , 
the Oourt , 1n construing this sectlon,aa1d: 

~oounsel for defendants refer us to 
section 4161 , Revised Statutes 1899, 
which nrov1des that ' whenever the 
ter~:~ •o1.rcuit court• is used in any 
law general to the whole State, the 
same shall be construed to i nclude 
•courts of common pleas," unless such 
construction would be 1nconsietent 
with the evident intent of such law 
or ot some l aw speci ally aupl1oabl e 
to courts of co :mon '?leas. ' And in
asmuch as section 3627, Revised St atutes 
1899 , provides that 1 1njunctlons may be 
gra.n'ted by the c1rcu1 t court or judge 
t hereof in vacation,• if we ~ead into 
said section, •common plea s court • i n
stead of ' circuit oou~t• the judge of 
said common plea s court would b y ex
p r ess statute be given the power in 
vacation 'to issue writs of injunct.ion. 
But by recurri ng to section 4161, Re
vised Statutes, 1899, it will be oW
served that the words •common pleas• 
1s not to be read i nto the statute if 
by so do i ng such a oonet ruction would 
be inconsistent with • sooe law troeoia.l
ly applicabl e to courts of co n pleas. • 
As we are considering a statute ' spe
cially app licable ' to the Cape Girardeau 
Court of Common Plea s , and a s that 
statute expressly provides that ' wri t s 
of i njunction issued by the judge of 
said court shall be returnable to the 
circuit court,• it is quite obvious 
that section 4161 t n no way enlarges 
the powers of the judge of the Ca~e 
Girardeau Court of Common Plea s , but 
is i nconsistent with the sp eci al act 
creating that court . • 
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In the recent ca se of State ex rel . A~a~si Lnnd 
fo ., v. f irst National D~nk of Cnne Girardeau~(Suo . Ot . ) 

o . 33 , 775, (not yet officially r eported) the Court sa i d : 

"H.c"">eale by i mplication are not 
favored (Cooley' s •constitutional 
Limitationa• (8th ed. ) p . 316 ; 
t lack on •Interoretation of Laws 1 

(2d ed. ) Sec . 107, page 351; 13 o. 
J ., p . 710 , n . 54; Endlich on "In
terpret ation of Statutes", Seo . ?.10 , 
p . aao .) t j &g e 281 in ~he authori
ty last cited it is said : ' A rule 
founded in reason as well as in abund
ant authority , t hat, in order to ~ive 
an aot not ooverinz the entire rround 
of o.n earlier one , nor clearly in
tended as a substitute for it the 
effect of r epealing it , the i mplica
tion of an i ntention to repeal must 
necessarily !low froD t he languns e 
used , dl olooing a ~enugnnnoy be
t ween its provisions ana those of t he 
earlier l aw, so positive as to be ir
r econcilable by any fn1r , strict or 
libere.l. conetruotion of it which 
would , without destroying !ts evi
dent i ntent and meaning find for 
it a re sonable f i eld of operation, 
oreserving , at the ti~e , the force 
of the earlier law, and co nstruing 
both together in harmony with the 
whole course of legislation u~on the 
subject. • 

In conclusion i t i s our opinion that the follow
i ng provis ion of Section 14563 , supra , naoely "**• the 
provisions of t his law shall al so a~~ly to clerks of 
courts of com..1010n pleas in all counties • •• whioh now 
or may hereafter have a ponulation of not lea than, 
30! 000 people ane not moro t han 40 , 000 people, and whioh 
sa d courts of common ~leas now have and exercise or may 
hereafter have and e xercise ••• exclusive ori~inal . juris
diction in both civil and crimi nal actions ••• and suoh 
cler~a of courts of common ~leas shaii receiv~ for their 
services a .1nually, the sum of t wo thousand ~o llal'G ( 2000 . ) , " 
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has not been repealed by i mpl i cation and such governs a s 
to t he coopensation of the Clezk of the Hannibal Court 
of Oom;!!O!l Pleas . 

~arion County bas a population of 33 . 493 i nhabi
t ants according to the United States decennial census ~r 
1930. The Hannibal Court of Co~on Pl~as exercises origi nal 
jurisdiction in both oiv11 and criminal actions . 

AP? .OVED: 

HOY oKI'f'.l'RIC~ 
Attorne,r-General 

J ET/JLH:afj 

Yours very truly • 

James L. HornBostel 
Assistant Attorney-General . 


