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CLERK OF THE HANNIBAL COURT OF - Qompensation to be received after
COMMON PLEAS: the first Monday in January, 1935.

2

January 31, 1335,

Hon. Walter G. Stillwell
Prosecuting Attorney
darion Cou:ty

Hannioval, Missouri

Dear Sir:

This is to acknowledge receint of your let-
ter dated January 8, 1935, requesting an opinion, which
reads as follows:

“The opinion of this office has bLeen
requested by the County Court of Marion
County, as to the status of the Clerk
of the Hannibal Court of Common Pleas
relative to salary. It is contended
that under the terms of sections 11788,
11808, 11811, 11812 -nd 11814, of the
Lawg of Misesouri, 1933, found on page
369 repealing the so-called salary
sections pergaining to Circuit Clerks
that this office is on a fee basis.

In this behalf your attention is called
to the faect that the Hannibal Court of
Common Pleas has territorial juris-
diction of only two townships in Marion
County, the population of which is ap-
proximately twenty-five thousand,

"Section 14540 R, 38, Mo. 1939 and fol-
lowing sections that deal with the cre-
ation and existence of the Hannibal
Court of Oommon Pleas has a salary
statute, to-wit, 14563, and it 1es my
opinion’ that because this section has
never by implication been repealed,
that it 1s apnlicable to our lececal
situation and that the salary of our
Clerk should be governed thereby. The
opinion of your office would be great-

ly a;nreciated on this question,"
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Prior to the first londay of January, 1935, the
Clerk of the Circuit Oourt received a salary under the
provisions of Sections 11786 and 11813, R, S. Mo, 1929,
After the first Monday of January, 1935, the Circuit Olerk
will receive as compensation for ﬁis services fees not
to exceed the amount gpecified in Section 11786, Laws of
Missouri, 1933, page 368, Said section nrovides:

"The aggregate amount of fees that

any clerk of the Circuit Court un-

der Articles 2 anéd 3 of this Chap-

ter shall be allowed to retain for

any one year's serviee shall not in
any case exoeed the amount herein-
after set out. In counties having a
population of less than 7,500 per-
sons, the sum of $1000,00; in coun-
ties having 2 population of 7,500

and less than 10,000 persons, the

sun of §$1100.00; in counties having

& population of 10,000 and less than
12,500 persons, the sum of $1300,00;

in counties having 2 population of
13,500 and less than 15,000 persons,
the sum of #1500.00; in counties hav-
ing =a ulation of 15,000 and less
than 17,500 persons, the sum of $1700.
00; in counties having a population

of 17,500 anc¢ less than 20,000 persons,
the sum of $1900.00; in counties hav-
ing a pogglation nf 20,000 and lese
than 35,000 persona, the sum of $2100.
00; in counties having a population

of 35,000 and less than 30,000 persons,
the sum of $3300.00; in counties hav-
ing a ponulation of 350,000 and less
than 70,000 persnns, the sum of $2500.
00; in counties having a pogg%ation

of 70,000 and less than 80 persons,
the suam of lSOOO.OOin rovided, that

in any county where iﬁe clerk of the
Gircuit Court 1s ex-officio recorder
of deeds, sald offices shall be con-
lld::od as en: fgr ;he purpose of this
section; provide ther, that clerks
of the S1FcuTt Uowr ve allowed
to retain, in addition to the fees al-
lowed under this section, all fees
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earned by them in cases of ¢ e of
venue from other counties; provided,
further, that, until the expiration
ol their present terms of office, the
persons holding the offices of circuit
Clerks shall be paid in the same man-
ner and to the same extent as now pro-
vided by law.”

Section ltsggt R. 8. Mo. 1933, which applies to the
Clerk o € Hann Court of Common Pleag reads 2g fol-

lows:

"The clerks of the circuit courts of
this state shall recelve for their
services, annually, the following sums:
In counties havingz & population of

7,000 persons and less than 10,000
persone, the sum of eleven hnnared dol-
lars; in counties having & population

of 10,000 persons and less than 15,000
persons, the sum of twelve hundred and
fifty dollars; in countiees having a
population of 15,000 persons and less
than 230,000 persons, the sum of six-
teen hundred dollars; in counties hav-
ing & population of 50,000 ersons and
lesc ¢ 25,000 persons, the sum of
nineteen hundred and fifty dollars;

in counties having a population of
35,000 persons and less than 30,000
persons, the sum of two thousand dol-
lars; in counties having a population

of 30,000 persons and less than 40,000
persons, the sum of two thousand dol-
lars; in counties haviag a population

of 40,000 persons and less than 100,000
percons, the sum of twenty-five hundred
dollars; in counties having a posulation
of 100,000 persons and less than 3C2,000
versons, the sum of three thousand dol-
lars. In counties having a population
of less than 7,000 persons the clerk
shall receive no salary, but shall be
allowed to retain all fees earned by him,
out of which he shall pay his deputies
and assistants: Prgvi%id,thnt the pro-
visions of this law 1 not apply to
an{ county wherein the clerk of the cir-
cuit court is gx-officio recorder of
deeds of sald county; and provided further,

the provisions of this law shall not apply
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to any couaty which now contains or
may hereafter contain a city of
75,000 inhabitants or more, or to

ny county which now contains or may
hereafter contain 80,000 inhabitants
and less than 150,006 inhabitants,

in which circuit court is held in

two or more places in said county.
for the purposes of this law the
population of any county shall be
determined by multiplying by five

the total number of votes cast in
such county at the last presiden-
tiai zlootig:agiior to thedtine g:t
such determ on: Provi g%, t

the provisions of thie law shall al-
80 apoly to clerks of courts of com-
mon pleas in all counties in this
gstate which now or may hereafier

have a2 population of not less than
30,000 peonle and not more than
40,000 people, and which said courts
of common pleas now have and exer-
cise or may hereafter have and exer-
cise within well defined territorial
limits within their respective coun-
ties the same exclusive original
jurisdiction in both civil and orimi-
nal actions as is now had and exer-
cised by eircuit courts of this state,
and sucl olerks of courts of common
pleas shall receive for their services,
annually, the s2am of two thousand dol-
lars ($2,000)."

Unless Section 1178¢, Laws of Mo. 1933, has repealed
Section 14563, supra, by implication, said section would still
govern compensation of the Clerk of Hannibal Gourt of Common
Pleas, It will be noted that Seection 11786, sunra, refers

to "any clerk of the Olrcuit Court" but does not snecifically
mention Clerk of the Court of Common Pleas,

We call your attention to Section 656, R. S. Mo. 1929,
which reads as follows:

‘Whenever the term ‘circuit court!
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is used in law general to the
whole state, the same sh-11 be con-
strued to include ‘courts of common
pleas,' wunless such construection
would be inconsistent with the evi-
dent intent of such law, or of some
law specieally apglialble to courts
of common pleas.

In the case of xog%%or v. Snider, 177 Ho., l.c, 556
ithe Court, in construing & seotion,said: ’ )

"Coungel for defendants refer us to
section 4161, Revised Statutes 1869,
which provides that 'whenever the
term "circuit court® is used in any
law general to the whole State, the
same shell be construed to 1noinde
"courts of common pleas,” unless such
construction would be inconsistent
with the evident intent of such law
or of some law sgpecially aoplicable
to courts of comnmon pleas,' And in-
asmuch as section 3627, Revised Statutes
1899, provides thet 'injunctions may be
anted by the circult court or judge
hereof in vzcation,® if we read into
said section, 'common nleas court' in-
stead of '‘eircuit court' the judge of
said common pleag court would by ex-
press statute be given the power in
vecation to issue writs of injunction.
But by recurring to section 4161, Re-
vised Btatutes, 1899, it will be ob-
served that the words 'common pleas’
is not to be read into the statute if
by so doing such a construction would
be inconsistent with 'some law special-
ly applicable to courts of common pleas.'!
As we are considering 2 statute 'epe-
cially applicavle' to the Cape Girardeau
Court of Common Pleas, and as that
statute expressly provides that 'writs
of injunction issued by the judge of
s8id court shall be returnable to the
¢ircult court,' it is quite obvious
that section 4161 in no way enlarges
the powers of the judge of the Cape
Girardeaun Court of Common Pleas, but
is inconsistent with the snecial act

creating that court,"
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"Reneale by implication are not
favored (Cooley's "Constitutional
Limitations" (8th ed.) p. 318;

pBlack on "Interpretation of Laws"

(24 ed.) Sec. 107, page 351; 12 G,
J., P. 710, n. 54; Endlich on "In-
terpretation of Statutes”", Sec. 210
p. 280,) At page 281 in the authori-
ty last cited it is sald: 'A Tule
founded in reason as well as in abund-
ant authority, that, in order to give
an act not covering the entire g::und
of an earlier one, nor clearly
tended as a aubltitutc for it the
effect of repealing it%, the implica-
tion of an intention to repeal must
necessarily flow from the language
used, di ¢losing a2 repugnancy be-
tween its provielons and those of the
earlier law, so poeitive as to be ir-
reconcilable by any fair, strict or
liveral conetruction of it, which
would, without destroying {te evi-
dent intent and meaning, find for

it a ressonable field of operation,
nreserving, a2t the time, the force

of the earlier law, and construing
both together in harmony with the

whole course of legislation upon the
subject."

In conclusion, it is our opinion that the follow-
ing provision of Jection 145632 supra, namely "*** the
provisions of this law shall also appiy to clerks of
courts of common pleas in all counties *** which now
or may hereafter have a population of not less than,
30,000 people and not more than 40,000 people, and which
sald courts of common pleas now have and exercise or may
hereafter have and exercise *** exclusive originnl Juris-
diction in both ¢ivil and criminal 2etions *** and such
clerks of courtd'ET'Ebmm0635I35E'Eha receive for their

services annually, the sum of two thousand dollars ($2000,),"
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has not been repealed by implication and such governs as
to the compensation of the Clerk of the Hannibal Court

of Common Pleas,

Marion County has a population of 33,493 inhabi-
tants according to the United States decennial census Hr
1930. The Hannibal Court of Common Pleas exercises original
Jurisdiction in both civil and criminal actions.

Yours very truly,

James L. HornBostel
Asgsistant Attorney-General.

APPHOVED:

ROY MoKITTRIOK
Attorney-General
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