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Dear Cr . Sti gall& 

Thlo Department ackno lod~ea receipt of 
your lett er of September 7 , 1933 requesting a supplemen
tal opinion an to the salaries of tho Logal Department of 
the ~tate Highw&J Co~soion. Your letter is herewi th 
quoted: 

" \l1 th reference t o the recent opin,.on 
rega rding sala'rle s or appolnteoo in 
t he Legal Dep rtment for the -.,ta te 
l lghway Department , I beg 1 vo to 
ank one additional point . 

r . John h er 1~ as a tter or 
fact no t appo inted t o f ill the pl ace 
of c.ny one who hao l oft the service. 
lie wa a Chief Counsel ond las now been 
employed as an aanistnnt counsel under 
tho provisions of tho statute hieh 
givoo tho Chief Cotmnol authority to 
appoint st.tch as istants ao be y deem 
necessary 1 th tho approval of t..he Com
mission. I could em;loy ei t or ten 
or twonty- f 1ve men 11 ·reoabl e t o t he 
Com lsslon and if thoy wer e necessary . 
It seems t o me t ho.t in such cGse no 
salary liml t has boon f1xod by tho 
Leg1alattU'e . h n I waa appointed 
thoro oro only f ive assistants. r . 
Collet ha loft tho employment and 
11koul3o b1 offlco wen t wl th it . 
It could not be naid there as a vac
~cy becau se c hwd nevor dofinitely 
set on s i x naal st to in the De rtmont . 
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'l'hot•o were no dof1ni to number of places • 
• hen Cnsky Coll e t peris :ad from tbo Dep

artmont hlo placo and a ppo,int msnt . or 
OJ.'f'ice, or hat have you, perished tti th 
J ~~. ~beretore , ~en we took up t 

t ter or omploy1n Mr . ther aa an 
nsniatnnt, ~e merely followed • he stat
ute which said e coul d t e such 
aes1atanta aa wo might de sire . And at 
t hat tlme wo happened to desire to in• 
crease ~,e number of our asalstantn 
from f ive to six. 

tnder t his statement of facta , I res
pec t fully au tt that tbore 1a no 
legal objection to our ylng r . ther, 
if' tl1e Com.d sa i on so desires , o. salary 
m1ich will be in oxcesn of 85~ or what 
may havo been pbid any assistant durinc 
t he y ear 1932. I Curther w uld like 
to nuhm1t nom.onho.t outo1do t ho ~cope or 
this particular inquiry, that no a ,>pro
printion bill , by tying a condition upon 
t ho expenditure of that particular 
appropriation, co.n be regarded as having 
changed t ho s t atuto governing the 
appoi ntment a snlarios of' officialo. 
In other words, although we rr~y not bo 
able to pay our peopl e out o f t his 
appropriation the aalariea t o eh t her 
were l o l y entitled, neve r tholeaa there 
is eonaldora l e que t 1on in my mind but 
t t we ill oue to them t he diff' r enee 
1n t hoir such alorlos Qhich will somo 
day be pAid out of anot h e r appropriation, 
voll.ntar1ly or involuntarily. Howovor, 
t. ~is may bo dlsrogarded. .1- or t ho 
prco~nt purpo c , I r aopect fully requoat 
t hat the Attorney• eneral wlll g1ve me 
o.n opinion upon the J obn • t hor 

ttor herein submitted. " 

The sol e uut hori ty nnd povor f or tho appointment 
of legal asniatan t o 1 Section 8098 R. s . o . 1929, vh1ch omitt ing 
the part a Which are not pert1nen t , lr. a s f'ollor~s & 
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" -a-r&~ho Ch.lof Counaol ohall , with 
t he consent of t bo Com111as1on, ap• 
point such assistant attorneys an 
t l e Co~~ies1on y deem necessary, 
and t l1e1 r snl.arios shall lJo fixed 
by t ho Co~~1ao1on." 

Accordlng to t h e above s ection t ltl e Department 
t here.roro a greos wi t h you \1hon you state t l at r.I could employ 
4;t l ght or ton or twenty- five men U ~ooable to the Co nsion 
and if they were necessary. " Assuming that you could , and 
that ~ou d id employ t hat number of l oga l asslstnnta , what would 
be t helr componsat l on? It i true t hat the Legislature only 
f ixod t he snlary lind t f or the Chief Counsel and io silent as 
to the c omponoa t lon of t ho legal asolaton t s J rut are we to 
assume that because no CO'lll')ensation was f ixed b7 t he Legisla ture 
for t h e legal aaoistanta, the Commission l~s t he power and can 
arbitrarily f ix the compensation of an assistant at any amount. 
and evon :ln excess of the a-nount ot salary paid to the Chief 
Coun:Jel'i 'e t h ink not . 

tinder ~ect1on 2a,Lewa or t.U.soour1 1933, p . llo& 
(w 1ch we are not quoting h ere, as you ~ro thoroughly f amilinr with 
tho t fl.'rle) the Logiala ture undertook, and did pl ace 11 blankot reduc
t ion on all oalariea f rom {;2 , 000 ~d :noro t..h n '7500 p r annum~ the 
percentage of roduetl on 1n each instance boi ng a~cord1n~ t o the 
rango of t he oalariea . 

In an opinion herot otoro rendered you WG bold t hat t~e 
roductlon applied t o tho alary or the posi t i on tho.t the 8 '1pl oyee 
\'TO.B hol ding i n 1932 and not t o the omployeo personally . Thore.fore , 
we ea.nnot a gree with you men you 8tl.Y 1n eosence t t nhon r . Collet 
l oft +-he Do rtrnont hle off ico vne banished and that he carried a\"'lly 
.. 1tb him nll tltlo t o t he o.tf1co. It 1a our opinion t:hnt when • 
Collet reoigned uld l e.ft the o!'11ce, t bare a thereby created a 
vaenncy and that t he ea:ne ns auLJect to llelng fi lled by yoursel.f 
by and ~i th t h9 c onsent o f t he ComaJeaion. ln other ~ards 1 Ur. 
Collot•a posi t ion 1B , ubject t o boin g f illed, Qnd i f tne oame has 
boon f l llod, tho pers on pl a eod in tho position st accep t the same 
so.lary • Gollot wna receiving, loaa the reentago of reduct on 
as aet out l n Seet1on 2a. 

~ same a pplies t o o.ll o tber vacancioo or changes 
in the Lo Dopartmcnt . As to r.ar. ather, lt be la not Chie f 
Counse l he mu t theref ore take e ot the subordinate po~! tlone, 
it be1ng opt i onal fl1 th you ao t o nhlch positi on you desire h1m t o 
.flll . 
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You h avo o t atod horeto.roro that thoro 1a no such 
of 1c1nl doslgnat lon as !'lrat, socond nDi tl 1rd ass1otnnts, hut 

. tho aac1atnnta a re receiving dlfferent salar1os , and therefore 
oach 1s holding a dlst inct posit ion; but you stato you now have 
aix assiatantn , Wborens 1n 1932 thoro wore only rtve , and 1ndi• 
cato thnt f.lr. thor is going to be the sixth ono . If' such 
be the caso, then you have t he right t o pl nce ltr. ther in a 
n~nr posl t1on or in a pos1 t1on "formerl y held by no one in 1932", 
but tho spirit o r tho law or intention ot the Logiala t;ure should 
not be violated in f i xing h1a sal ry. 

It 1n tho op1n1on of this Department thnt the 
Co rn:rn1as1on could 1'1x his t~alary at a f l uro ranging between t he 
lowe st paid aas1at ant and tho hl.gh est paid aaaistont. The 
ealariea o f t ho l ogal aoa1 tants of 19:52 ohould a t l eaat be a 
guide for tbo Co .1a lon ln f ixing t he salary ot dd1tional 
a as1atanta irreapective of llow many, aa i t was cbarly tho inten
tion of the Legiolatu1 e to re.Juco the solar1es of Uw assistant s. 
nnd tho Commisalon should at l oast be morally bound o.nd guided 1n 
arriving at tlla salary of tho ne\1 or additional aaais t ants by the 
a mount or anlary tbat ls being paid to pr ooont aaaistanto dolng 
slmil a r work. 

ln ronderlng you this opinion e ar e not under
taking to pass on the conat1tutlonal1ty or unconst1tut1onnl1 t y or 
Sec t ion 2a. but we ar~ assuming and will continue to aaaume t hat 
said oec tion 1a conot1tut1onal un til declared bJ a court of co~ 
petont jurisdic tion to bo otherwise. 

APPHOVED: 

ROY £1eKli"l1RICit 
Attorney General . 

omJ: Lc 

Roapootfully submitted~ 

ou .. xv~:R 1. llOL~l'l 
Assistant Attorney GGllOral. 


