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Hon. outs v. Stl go.ll 
Ohief Coun el 
tat6 Hi h y Dep rt ent 

Jefferson 01ty. t eso 1 

a:r • Stigall: 

t our letter of August 14th a.ddrea ed t o General 
'c 1ttr1c r u ti opinion r 1 t1 t o the c lee of 

JOUZeelf d 1 ~ aasi ct t a of the St te 1 h y De t nt 
baa b n hnnd-d t o for a er. ence your 
letter 11 ted below: 

•ay Ylrtue of utbor1tJ r nted tbe 
Hl b ay Dep rt nt by at tute, I de ire 
to call upon you for an opinlon aa to 
the inter pret ation t o b gtv cotton 
2-A of t he Appropri tion Bill , L we of 

s uri 1933, e 1 14. t do tbic for 
t h ro on that I do not l ite t o poea on 
the attor of rv OU"D a ary d those of 
my assi nttmts. 

lr tt Doeo th eec t i on apply percune~ly 
t o of 'cere employees ho wore here 
ln LU3.& o.r does it pply to the office 
held bJ suob per on? 

I ao tloe a dl ff r nt r41ng in the 
flrat sentence f ro or d ue d in 
tho r eet of t e a t nc , to- it: the 
ttrst sentence refcr e to ounts •pai d t o 
o 1t ~loy e for the o period in 
1932• ; whereas, l n the next 
work1 1e •who e al 1 r e• . 

Sooon~: I s lt corrco' in 1 c to t ke 
~ from , 000 i f tb Co 1ao1on shall 
so derJlrct 

Third: 01nce my asr.1et nta • re all paid 
different unta during 1932, could one 
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man bo • e here l ast year r ece1Y1ng 
70 per month be • ut tn pl oe of 

one bo • a r cein 1 r .anth d 
baa gon aw y--there bet no different 
officea kno aa f1rat , eeoo &Dd 
third o.ss1st nt, or would the statute 
apply t o the loyee end not to the 
offloe: t 

ourth : D14 the s tton applJ to those 
wbo were not hore tn 1932, l ite Mr. bite , 
~. Lozier, mJ&elf? 

I ould oppr t e ste your opinion tn th£ae 
ttera. • 

lt l e tb opinion of this dep t ent t bat Section aa 
entitled • al 1es of ~oyees•, p. 114, L a of o. 1933, wblch 
t e aa follows : 

•the nt a.t e Auditor shall not ud1t , nor 
eball tbe St ate tre uzer par sal rio• 
bJ .trtue of the proY1 t on of s ctiona 
1 d a of thia t t o anr of the of t1c1ela 
or emploreea of the t t e h ay epart ent 
tn exoes of 75 of the amount p l d to 
said ploye a for t h s"me period 1n 1932, 
wben the aal ar1es authorized paid during 
such period to 1 of ucb off1oer a or 
emplorees exceed the of 7600. 00 per 
annum; 80 of euob aalary to officer s or 
emploJ e e bose aalutes zange tro 6000. 00 
to nn4 lncludl 7600. 00 p r nnua; 8 
of ucb sal&rJ t o officer• or ployoea 
wboae ee.laz1 s r e f roc 1000. 00 to 5 99. 00 
per ur.~ ; 9CF, of suoh eal ry t o officers 
nnd e ployces boae nlari range from 

2500. 00 to 3999. 00 p r nnwn; n d 9'"~ ot 
ucb aal&rJ t o officer• or mploreea whose 

salutes r e fro 2000. 00 to 24 9.00: 

appli es or r e tere d. e a that the section i a to govern the re­
duc~1on of e~ar1es of al. .l e ployeee of the wtate Hi ghway lop rtment 

d th t tt baa n epp11c t1on per onallJ t o the employ e ot 1932. 
bu t rather to the position nd duti a of the ceplor .e • In otb~ 

or ds, the eeotton conte pl tes a reduction in th oal r ies of the 
pos1t l on 1rre peot 1ve of the 1ndlv14~ ho holds th po ition nd 
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the euolumen't of the position. Tbe amount ot the reduction 
v yt aocor41ng t o the unt of tbe cluy paid to the holder 
of the pos1t1~n. 

The title of tho s ect i on " Gal t ea of I!lPloy es, • would 
tndtoate th~t it relates to th var1oue poo1t1on held by the 
emplOJee d not t o the employee per8onnlly or tndi•tduel l y. 

e fall eto ee tmY contl.tct os- e we tlhle to apply 
&nJ 41!ferent m 1 t o the phrue 'P 14 t o a 14 etnpl.oyees fol" 
the e period 1D 1933• • found in the fifth l ine, and the 
ph.t ae • hole sala:tte r e , " wb1ch pbra e l a uaed throughout 
t he l'eo 1nder of th 8 o11on. If an loJ e as r e ei Yi r e 
tllan 7500. 00 per ann 1n 1932, the aalary of t he poa1t1on ao 
held by the loy o ~egr~dl as of h might be t the 
pr nt t1 sh uld rece1 vo 7~ of the f ormer s&la.ry. And tf 
en o loyce r eoe1•ed, or •whoaa a~ary r d • f~o ai z t o and 
1nclud1 ~ e e• nty-fl•e ln.andred doll r , he should be reoe1vtna 
s~ of the sal&rf aoceived by the e loy hol41 t~e a 
poa1tton ln 1932, trrespeott•e of who h tght be or his l G:rJ 
&'t the pr sent t i • 

let thez the constl tutlon nor t atatutea 1D 1 1 
oontempl te tbai the • art l e ~*lull to tbe tndl Vidual rather 
tllM t o the position. Ther e is ~ le.w wbtch g!Yes J Ono '" 
right 1n auoooedi ng anotbu to.div t dual h re the ealary or the 
re eration froe the pos1t1on b4a been f\xed t o ynzy boceus e 
o1 the 1nd1Yldllnl bleself . 

our statutes pxovtde 1nd\v1dual cases of h~ t the 
procedure should be tn caee of n Y&a DCJ in off1c • ctton 
3332 a. • o. 1949, saya: 

•tt &17 c1v11 or mtll,er y oftlcer h .t 
any r ecord, bcote or p er ppert n1 
~o &nf public o!floe or enJ oou.rt ball 
resi :-n, or his ofrt c be c ted h oball 
dell•er to b1s uocesaor 11 sue records , 
boots nndp· pere. " 

Tb.ropp on Publ ic Of f 1oer , l£otton 34-S, p. :S.5, s aJ : 

"A• e baT shown 1n pr evtouc chapter, 
in t hl c UDUJ n o!flce 1e not reg ~ded 
aa propeZ~J no~ h a the of f i c e r y v ted 
r1 bt tbsre1n. • • • •" 
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we note bJ the above authorities that tbe office or 
position 1• not peoullnr to the 1ndlY1dual but that rathe~ 
the 1ndtvid 1 1 t o ~tt into the of!lee or the po 1t1on. 
f.berefore, Jau d tb D b r Of the legal t&ff ~re t O be 
guided ln th ount of your s lar1ee olely by what yota 
predecessors in the position er r ece1Y1 in 1933. ~d 
to ~rr1Ye at the amount of the oo p•naatlon, there ebould be 
deduote4 from t he ealarte whlob yoU» p~edeceesore were ~eoe1Y1ng 
t n 1933, t he percentage tn the amounts th vaztous sala.r1ee 
r ed tn Soot1oG 3a, k&we ot o . 1933. 

R go.rdlDg your ao 
0098 a. 5. • 19 , tha.t yo• are 
to be t 1xed bJ the co 1seion not 
seotion being • followa: 

aa.larJ • we find tmt!e:r eot1on 
selected and the oa.tar7 ta 
to exoeed 6000. oo. Said 

•Tbe tate b1gh ey co l aa1on shall select 
e.nd fix t he ca.lary, wbloh saJ.uy shall not 
xcee~ 6,000 per ye r of a ohi r o unset 

who shell posaeaa tho oe a.l.itic tions 
s ju~es of the supre e cour' d who 
hell s rYe at the pleasure of tbe co t aston 

d. shol.l a.ppe for an~ represent the 
co 1sa1on ln 11 ctio and proo ed1nga 
under tb1s arttole or &nJ other 1 in-
t ater d by the higbv: ay comoieet on, or ill 
any dec1at on, order or proceed! or tho 
co aston, or of tho chief engineer and 
eb 11 co ~nee, prosecut e or defend all 
nc t t ons or prooe d1ags au~~~rized or re­
quested bJ t h no l s ion or to hioh the 
oo 1 aion is a party, ~nd sball ndYiae the 
co t ast on or th chief eng1D er. hen re­
quested in all ttere tn conu ctton 1th 
the org 1zat1on, powers 2nd 4ut1 a of the 
chi ef e 1neez. !he chief counsel shall , 
1th tb consent ot the oo 1ea1on, app~ 1nt 

such · aslatent ttornera 4 8 t he commiss ion 
1 dec nee asary n d their solar1ea shall 

be fixed by t he co 1sc1on. !be legal 
4ep zt nt of the co -tasioll aball ~e fur­
ni shed off i ces i n the at t e hi gh J bui lding. • 

that cotton 8094 • 
Comm1sa1on, wbtoh l a os ~ollo • • 

• ~o. 1929, ore tl the H1gh11&J 
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"Th r e 1s hereby or e tod a s t ate 
hi ghway co ia ion, which hall be 
vested wtth the powe~ nd duti es 
apeo1f l ed in tbt e rttol e , and also 

power a n ce c ry or ro er t o 
nable t he co 1e ion, or any of tte 

officers or e ,ployeea. too rr1 out 
full J eft c t 1vely all of the pur-
poaes of th1a t1ol e. • 

pl oes al l t h power over al l c. ployees tn cal d co ss1on o.Dd 
that t hey are t he officer s 4 the r e 1n4er of t he pos1t1on in 
the hi h• 1 department are held bJ ~oreea. 

In the o e of )vur elf, oon tru1 s ot1on aa, aa 
we • • r toforc , aa epplJ1 t t he poe1t1on held b7 the 
emploJoe 1n 1933, D.:lt t o the e lor perGo l y or 1nd1Y1d-
u llJ, 1 t 1o the opinion of thla dep t ment t t you Ghou1.4 
reo 1ve t n a &rJ 8~ of the amount J ur predecea r recetvi 
tn 193~ , pr ovtdi he as receivi the maxt of . 00. 
If ho waer cceirt leo than . 00, then you should r eceive 
u co panaat1on 8 of the unt be recet v d. fhte aho d 
govern the unt of )'cur saJ.arr at the p:teaent tl e. 

You stat e 8 1a it correct in uy caee to tate a~ from 
6000. 00 lf the comm1ss1on abal l eo dee1ra7 • 

t1ndu Bee t t o n 8098 ~uoted supra, l t ould appear 
that the commi ssi on CF~ f i x r our a· 1 a t y t no t to 
em eed t&OOQ. OO, 4 until the co 1s ton sho d meet and 
flx yoUJ: e~la.I'J at 6000. 00, 1t 1 the opini on of thl a de \­
cent t hht you c :>uld not t e · ro from 6000. 00 rec 1Ye the 

ae tn l arJ but that your acla.ry abo d bo govern d ent irely 
by the unt Jour predeces or r ce1Yed. Aa e con true the 
aeot1on, t t was the leg1slnt1Ye i ntent to reouoo all the 
sal t ea of eY rr employee r '"1 OYU 7600. 00 per u.o.& ... .._. 

down ~ aooo.oo per • d 1 1 t 1 pooe1ble t o 
tilt aeotion 1n one inat e 1 t ul<l b possible to r oR t e 
tt as t o &l employees and t herebJ oYerthro• the intent ot t he 
leg1 1 ture. 

Ae t o rour assi stant s , J OU e ire ' o tno vhetbe7 
or not one ho was tn the dep rt n' 1 t J e reoei Ytug 

270 . 00 per conth, could be pl ced tn a poe1t1on vhtoh last 
ye~ pa14 397.. 00 por nth, · a the fo rmer occu t bae now 
left the depo.rt ent. H Yi held in th1a opinion t the 
a uy goea 1 th the post t1on and not • 1 tb the ln 1 v1du 1• 
it l e the opinion of th1a offloe t hat r ou could pl e the 
aaa1at t tn the poe1t1on payi ng Sa97. 00 per month. ln othe~ 
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wor~ if the poa1tion patd 297. 00 per n-.h in 1932, you c oUld 
plnc &nJ aas1etan~ ycu desire i n tb po 1t1on but he would be 
subject t o th r eduction as set forth in Section 3A, ccor d1Dg 
t o the r e or the s l nr t ea. 

Answer1 your fourth eat1on. • oul d th!l section 
pl.J t o tlio se ho • ro not bore tn 1933 lit o c • Y'1h1 te 1 ~. 

Lozier mJSeltt• Repea·ltng th t th ealar1 e unde~ s o'lon 
2a, f ollowo the position d not the tnd1•idual , 1t i s the 
opinion of tb1s 4ep ' ent that 1t ppl1cc to all of r ou. If 

• Lozi er 11 d • 11 te ha.Ye eucc dec1 cert n fo er 1 gal 
a s1 t t and h· T aa t he position d dut 1ea of the 
for er aaal at t s , then the co pen ation ebould b the a 

a tb co p n t1on of th for m r a £i t t s lee t he per­
cent e of r uotion aa set out tn Section a • But t f ~. 

te d Mr. Lozi er b Y ucc ed d n~ one, ana 11 either o~ 
both baYe been · dded to th leg 1 t aff or 1f eith r or both 
reoccupying entirel J n po 1t1ona, t h&t is, f ur r l J held 

by one , tb n tb 1r aalnr1c oUld h '~e t o b !1x d bJ the 
co 18 ton. In the c se of aast s t t bo n mployee 
ln 1932, he dlould rece1 ve in saluy tb s unt lesa the 
pcr centaae r oduo,ion 1n Section 2 , proY1d1 he 18 now holding 
the a e poe1t1on, otherwt ae tho a ary ot hi e prodeo •sor, 
lese the percent e of r educ,lon. 

Reapectfully ubm1tt ed, 

OI,'. IV .. R W. OL , 
Asa1at t Attorney n r al . 

A PROV D: 

AttorneJ Oen r al . 
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