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. Effect of new prob~ t'e" code, law as \o . 
attorneys and executors or administrators 
in the administration of an estate. 

EXECUTORS AND ADMINISTRATORS: 
ill1PLOYMENT OF ATTOID1EY: 

April 23, 1956 

Honorable Lee o. Sutton 
1-(ei!lbet-, House ot Representatives 
81~ty-.;;.Eigb.th General Assembly 
Jett•rson 01 ty, Missour:S. 

De-.i" Sirs 

this w11·1 acknowledge :teceip~ ~t your opinion request of 
March 27, 19$6, a .eopy of whi~h is set o;ut as follows & 

"A ••~tf)u.a question has .ar1st.n as to whether 
o.·· r not 'J!'eCt1on .4.73.15.31 .· R$Mo 19$$ Supplement 
( S&ot1on, 7l of House Bill l<t. )0, 19.55 Genet>al 
Aa&$Ittblt) p:revGnta an e&eoato;r: or administrator 
trom applJ'i~ f$r lettft:tl in the Probate Court; 
~1n .. ~ ,.n. . e·at. (lte and t.1ling ·t.nve.ntol*1•~ .an~ 
••ttl'..,nta without empl.oy~ng. ·~ atto:r.ney • ! 
have been advl$-ed that tb.e C~ttnPl"~nt of an 
a'bitoJ:>ney ia no more necessary under. this pro• 
vision than it was unde:r Seotton 484.0301 RSl"lo 
1949 •. 

"I wisP. to request your opinion, therefore, aa 
to wh.ether QX" not an ex-ecutor or adn).!nietrater 
is :required t~> employ an attorney in connection 
w1 th the administration or an estate where e011.• 
trovelt's1es d.o not aris~h'' 

In answering· your question, certain statutes a.hould be in-
spect~4. · 

Section 465.100 1 . R8Mo 19t~9 reads as follows: 

''l. In all settlements of executors or adminis
trators the court shall settle the same aeeord...
tng to· law., allow aU di:sl,'lurselll.flnts and appro• 
priatioh$ made by order o!.tb.e Qourt, and all 
reasonable charges for funeral expenses, leas ... 
ing real eattate, legal advice and se~vioe, a.r1d 
ooll•oting and preserving the estate. also a 
reasonable aost tor a surety company bond1 if' 
the aourt d~~ms it just and prope~ under all 
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the ciro:wnstanees conneot~d with the estat$ 
to allow cost ct s U.(3.h btJ:}ld, and as full eom.
pe:ns.atton tor their ··~vices and trouble a 
c;omn'li;.se;tl)n ot. fiv~. per ~ef.\1#1:··. or:t personal . 
property and on money a.~i-1n~f tront the sale 
ot re:al. estate; and tbat. ·~. sU.~tving pa."ner 
or par'bn~ra; in 1Ubrln1$,e:t-ing· upm the ettects 
ot the cppa:rtnerthip; sh.all b<;) a.1lo.w$d a oo111.o. 
mi. seton of three!] per cent ~m· th$ intereiJ't of 
the ~eoeaeHlt"' pat'ttter tor. like ~ex--vi ees and 
trot:lblf:l • · ·- ' 

"a.~ PrQvided1 that when~\ter the executor or' 
administ;rato:r di$& 1 res:tgn• 4t.·ia :tnoapaoitated 
during the time he 1a a<tt1ng Q:e an executor or 
adm.inistJ'ator, and'befl):.re·h$ te finally dis• 
charged J'rom hia du.t1es .by t).le probate eourt 1 
and befor$ · any 1'1~•1 distr:t:bu'bton has been macte 
ot the 1Un1ets ot ~he es.tate t:ne probate judge 
llUly.a.llo., eGm.pensa'bien b~J!l$du.pon·tn.e propor• 
tionate part ot the servteJ~s .~d trou'b~e render
ed for ·the period of tim• su,cili 4ecoa.se4, re• 
signed or :tn~apaoltated. execUtQt' cr aoinistrator 
actu.allf served. as stt~b. es•cat().t'l or administrator. 
and provided that such compensation for service• 
rendered by the d~H~ease41 :resigned ()r ineapaci• 
tated executor or administ~at~~ and that o£ the 
executor or administrator wb.o completes the work 
as a.uoh. exf!>o:Utor or a.dministi-ator sb.all not ex~ 
o:eed a. eomm1s~Jion of t ive per cent ¢in personal. 
property and all money arising from the sale of 
real estate." 

Section 484.0}01 RSMo 1949 l:'ea.d$ as tollows: 

"l. No person whomsoever shall practice in the 
probate court, it being a court of record, othel:" 
than a regula%', licenaed, practicing and repu
table attorner, so autMrizt)d in this atateJ 
and no pel"son shall .. ree$1 ve any. pay nor com.p$n• 
sation for any legal aervio.e 1 tor making settle.,. 
menta, annual or final, :filing petitions or other 
dooUll'lents in any estate 1 other than such regularly 
licensed attorney, and no probate court shall allow 
nor permit any pay pr fee tor any such services to 
any person, to be t.axed; in any estate, other than 
to a reputable attorney • either directly o;r> in• 
directly, tor any purpose. Nor shall any adm1n1s• 
trator or executor or guardian employ or pay to any 
such person other than an attorney. 

-a-
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"211i The probate· court .shall not allow any 
unrea$$.tJ:ab1e, exce.sid:ve . 6\V unjuat tee or com ... 
pensa~S..:ol:l to be taxed t() ·· a.ny-; atto:ifney, 1n ant 
••·ta'l;~i ~d in no oas·$ ·t.hal.l,; · such. eoUX>t allow 
.nr. t~e whatever wh.•.na the· ~~ki aerJJice o:r de ... 
v·i<ie dome or. pertoi'Dled c>l''g1.1V~ri by any att{)m_$y 

·ta w:rong, ilnprope:r · o:r ill,j~'1,.Qu;1:\ . t~ the E~urta.te. 

:~.l:r:~:n t::~:·e::: ~;:::t:i~~r~her f~~t or. 
b$1~g ·an.•· attQ~Y as· he~$1n ·: l'equ1'red shall be 
gut.ltir O,f a. mlsdem•an.or .find· tq:Jon a · eonvicti on 
.:$1u\.U.b$ punishe'd &., a .fine·· of not :le·ss than 'ten 
<tolla:rs 'nor more tl':uul oil~ hund.roed dollars, o:r by 
1mprteomu.ent not to excu~ea thirty days in the · 
county jJl.il o:r by 'Qoth su()h :t'b:t\1 ·and imprison~ 
xnant; pro-vided, nothing tn ~t\:ts seot1on shall 
be $Gc(in&trued as to pritvent a:p.f executor, 
atlm.init:J1jra toxa qr · guardi~. r:rom m4king their qwn 
settl.ements·anc.t management o~ th.$ir estates it 

·in the opinion ot ·the co~t··ente~ad of record 
such: person$ are ~~pal>l9 : qt .. . $.?· d~i~g and tho 
8$tUt.b$ w:ttl ~0~ oe. 1nJu.pe4.; ~-}'eby but be 
lt~g$,Uy.and prope:rlJ adni:tn1$~ewe4•" 

' - ~, • ,- ' • r ' : • • • •' • r '. '·, -: • ; • • '• ' 

. fhe ·new· ·aectl~rv ~eplaoi:g,g SeQt.~cr~ 46$.100 and 484 .Oj(l ~a see<!'" 
tion 4JJ •. lSl~c.· CQitt .• SU.Plh 19.$$,. wb.tch is a· part or the new proba.te 
code o Missout-1. and ~eads as tollowau· · 

"1. If a tastatol.'l by will make'$ provision tor 
the com.penuation of.' l'lis exec.utQ)? or adminis• 
t>ta.tor• that shall be a.l.lowed"and taken as his 
tull eol$enaatien uxtlass hettles in the court 
a written i~stttume~t P.enoutl.cing all claim f'or 
the compens.e.tiQn provided by t.he will before 
q,ualitY.ing · as exeeuto:r or adnd.nistl'a tor • When 
no eOlUp~neation :ts pl'ovided in th$ will• or 
whe.n tb.~re is no W-1111 or whel1 the e2teeutor Qr 
administrator renounces all claim to the com.;. 
pem~ation provided in tne,will.t the compensation 
ot the e.:X:ecutor ()r administrator shall be deter-"' 
mined pursuant to this $action• When there is. 
onl~ Orie ex.~cutor Qr adiu.inistrator he shall be 
allowed as t;h.e minimum compensation for his ser
vices the ,ff!)llowing. percentages ot the value of 
tb.e personal property adniinit:Jtered and of the 
proceeds of all real prope:rt·y eol<l under order 
ot the probate court. .· 
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On· tb." first ..... $ $-•ooo, 5 per centJ 
On the ·next •••• ~ 20 •OGQ f. . 4 per <H!tnt 1 
on th.e next~~~-.. T; •. eo.o, 3 per eentJ 
en the next. • • •• 3QOi000-i ~ J/}4. per cent; 
On the next ••• ~~ 6()o.ooo .•. ·• ?,·.1.12. per cent* 
0~ all QVer._ •• • l 1000iOOQ, , .2 per cent. •. 
I~ ~ny. <iase where rtasona~~-e:; ~om:pensation toc th.e. 
e~~eutol' or administ'ratoto':-i,s · in. · exceaa ot tb.e 
minimuut•provided in_ .. the···~;tr.r~ive '.#ched.ule, the cou~ 
$hall. ~low fU.Cb. add1 tl(j),n~,t,·., $6l:e.pensation a_. will · 
ma~ .the' cQmpen$atton ot:;·::tt;e .e~e!)uto~. or a.cim.inie• 
tratot- reasonable aM adtt'lljla~~~ P•rtolll1&.1l0e by 
th~ executor or adminte~r~.iro~>:ot e:ttraordinary 

. servi<ies is not nec&thJary··t¢ entitle him to aueh 
additional com.pensatio:n. ·. Such -.percentages s'h.all 
be· .ooll1puted on the voalua ot th& personal propel"t7 
at tbe time of d1sburJem~n.t ot;J dlitribution there
of• except that wh•~• tt· til tie~e&,arr to allow 
compensation before• tb.e -p~,P'Eirty is disbursed or 
distributed, or to all-ow4)~mpfns•tton to an ex.ecu.• 
tor or adm1n1tU~rator who ~··· .b,een au.ceedod bt 
another axeeutor ·_ Qr a.4m.inif1lfa.tor, the court m~7 
detennine the tai~ m~pke.t· -:V~~l;l:9 ot property at the 
time ot·ma:k1n.g the all~wanee Md ·btuae such pereent• 
!:Lge thereon. 

''a. 'When there are twQ . t>r m.Q,re joint or sueee$so~ 
. ex.eout(;)rs or. admin1st~a tcw$ ttp.ey shall be allowed 
in tb.e aggregate Nasona:bl.e. CQi,1l.peneation tor their 
seriric~s., ·not exceed:t.ng t~f.¢~- 'the minimum. provided 
for in the s.cb.edu1e aet to~th in subsection l or 
f'i ve per cep.t of the valu.Ef ot ·the personal property 
administered and of the proceeds of the real prop• 
e:rty sold' under order of t~~·L probate oourt, which
ever is -less. e~cept that this muimum lilllitation 
shall not applY' it possession has been taken of' 
real property pursuant to order of the probate 
coUrt but suoh real property has not been sold under 
order of the probate court, or if' extraordinary 
services have been p&rformel:l. · Where there a.r~ two 
or more joint or su.oeessor.exeoutors or a~inis
trators the compensation allow.ed them shall be 
apportioned among them hy the oQurt according to 
the serv1ees actually rend~reo by each, or·as they 
may agree. 

".3. Attorneys performing services for the estate 
at the instance of the executor or administrator 
shall be allowed out of the estate as the minimum 
compensation for their services sums equal to the 
percentag.es set forth in the schedule contained in 

..J.t-
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subsection 1. In a.nr ease wb.'re r$asenable 
c0llipensat1on to the a~torneys is in excess ot 
the min~t.ml provide~ in . 'hh.& ~chedule the court 
shall •l.low su-¢b. additional t)a>mpensation as 
will make the compen.sat1.o1:1 ot the atto:rners 
t-ea&Gnable @d .ad•Q.u.ate •. "erform.a.noe by the 
attorney's et ext~e.ordin$.%7'· tJe~vices is not .. 
necea~Saey to ent.1:t~:le t;bem to · auch addi ti~nal 
oomperuu\tion. It th$ e!Jticuto:r or administrator 
is an a$torner1 no aU<:lwanoe shall be made for 
legal se:rvicee pe.rt~.naed by him. o:r at hi$ in• 
st-.n,ce.~estJ such ••wtees are authorized b7 
the will or by Q:r4Eu:• of the c0urt or are con• 
aented t.o by all 'he ira @~. d~viaees whose rights 
may .be adv-$rae1y attected b1' the all'Gwanoe, 

' .·. 

"4~ Oompensatioh propel:'ly allowable hereunder 
%lUcy' be allowed to exeeU.t(l.rS, administrators or 
s.tto:rney;S upon t~nal. aettl$$.ent 1 or partial com ... 
pensat-i.Qn upon ajn)li~at~on: :th~refor, at any time 
or tim&$; during adm.inistratiott. It the court 
.tind.a th.s.t an executor o:r;w: adxfiinistrator nas fail
ed to d1scharg& his dutt~s·~s •uch 1n any r$spect 
it mat deny him .ui)" compe,n.aat!on wha.tsoeifer or 
may reduce the oompensationw}iicb. would otherwise 
be all.owed. If the eourt tinds that any attorney• s 
services or actions in .oonnect;tons therewith are 
wrong,, im.prope~ or injurious tQ · the estate, no 
a.tto:rrnet tee whatever shall be allowed. 

u.5. No executor or administrator, other than one 
who is an a ttorney,f may appear in court except by 
attorner; and suah·attorneym~y notbe a salaried 
employee· of the executor or administrator, but 
when the executor Ql:' admitti;st.*'ator is an attorney; 
nothing herein shall prevent his being :represented 
in cou.xtt: by a partner; at~sooiate or employee who 
ia an attorney. An:y executor or administrator may 
prepar: and file his own inventories and settle• · 
menta •. 

Und.er subsection 5 o:r the latter section (473.1.53; supra) no 
executor or adminj,strator mat appeaxa :tn court unless he is an 
attorney. ',!!his would indicate t~t when the ext:toutor or administrator 
is not an attorney then he m.ust emplor one before maki~g an appear
ance in court • It is provided in the same subsection that any 
executor or administrator may prepare and file his own inventories 

·-.$-· 
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and settlomenta. '!'he intention o£ the L<?gislature, it seems, is 
to require an. ex•eutor or administra_tor who is not m attorney to 
employ an attorl'le1 when an appearance in court- is to be made. 
The last sentence in the subsecti<iln &eta out speci.t'ically two 
instances whioh are not intended to.con$t1tute an appearance in 
court. 

It is,, thel'ei'ore, ifb.e optni-orr·"ot thht o£t1oe that, the Legi~· 
lature having prfiusoribed. the method of' a,dministr-.tion ot a.n estate 
and the rules and regulations to beobserved in relation thex-etO•• 
"that no executor or administrator, unless he is an attorney, may 
appear in oo"'rt except by attorney-," and "that any executor or 
administrator may prepare and f'1le hi.s own inventories and settle
ments," we a:t"e brbund to follow; and may not prescribe a practice in 
contl'avention to. the provisions as enacted by the Legislature. 

Yours very truly, 

JOI~:N M. DALTON 
Attor>ney General 


