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COUNTIES: - Payment of warrant by county treasurer for
COQUNTY COURT: .services of an attorney ‘representing in-
COUNTY TREASURER: ~dividual members of the county court in
" contempt proceedings and habeas corpus pro-
ceedings, invalid.

SEE: State eg‘rel. Lack v. Melton 692 S.W.2d 302 (Mo. banc 1985).

7 October 13, 1954

‘Honoreble J, 0. Swink

Attorney at Law

7 North Jefferson 8treet L B
Farmington, Missouri ' Lo A;/’

Dear Judget s s
oy
This will acknowledge receipt of your opinion/which we shall
restate for sake of brevity.

You inguire if payment of the following warrant issued by
the County Court of 8t, Francois County, Missouri, constitutes a
valid expenditure of the county. Three members of sald county
court retained a lawyer to defend them in contempt proceedings in
the cireuit court of said county and slso in habeas corpus pros
ceedings filed by seld members in the 8%. Louls Court of Appeals.
Seid warrant was. issued in the amount of $600 to said attorney for
such services rendered and the county treasurer paid same.

In proceedings in the circuit court said members of the counﬁy
court were found guilty and committed to jail, whereupon the St.
Louig Court of Appesals in the habeas corpus proceedings released
thems The proceeding in the St. Louls Court of Appeals 1s reported
in the case of Pogue et als, V. Swallen, 238 S.W. (24) 20. The
contempt proceeding in the circuit court was filed for alleged
failure of three members of said county ecurt to pay additional
salary of a deputy of the eircult c¢lerk as authorized and ordered
by the ecircuit court., The decision in Fogue, et al,, v Swallen;
supra, merely held that the order of the eircuit court authorizing
a raise in sslary of the deguty circuit clerk was valid; howeverg
payment of same could only be enforced by proper remedy end not by -
contempb proceedings.

County courte ere merely agents of the county and under the
Constitution of the &flate of lMissourl such courts are not longer
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"Oeurﬁs“i'nﬂa judieial sense, but are ministerial bodies menaging
the counbles' business, with certain taxing and edministrative
power, teide of the management of fisecal affeirs of the county .
such county courts possess no powers except those conferred by
statute. staﬁa ex rel Floyd v, Philpctt, 266 8.M, (24) 70hL.

' It 48 well established that a”‘ublie official holds his offica
eum one with all responsibilities attached thereto. State on inf.
of MeKittrick v, Williams, 1l 8.V, {2a) 98, 346 Mo. 1003. Further-
moreé,. ourts have held that offlicers are creatures of law and
agents Amited authority end aré trustees of public money.
Lamay. T s@ity of Lamar, 169 8.Wf 1&, 261 Mo, 171.

. Thers is no statute epeaifieal Yo uhhﬂrizing the individual
members of the county court to retain counsel for the purpose of
defending them under the facts stated herein at expense of the

county, ' In thls instance the 8t. Louis Court of Appeals held for

the members of the counky court, however, saeid opinion was premised
on the improper procedure instituted therein and not on the fact
that said members could ignore the order:of the circult sourt authore
izing said increase of galary. It further held that the order of the
eireulit court was valild, While under certain circumstances this may
be & hargh rule to require county officers when found to be properly
administering the law to incur the additional expense of retalning

" defend them, that is Just one of the things that go with
“and in the absence of a statute authorizing such expendia
st be paid by the county foieers. i

Thepe are statutes auhhorizing the petention of apecial ceunsel
by the county or county officialé for certaln specified purposes.
In such instances it naturally follows bthat such expenditures are
1eg1b1m&te and the appellate aourta heve so held.

&eetimn.56 250, Revised Statutes of Missouri l9h9‘ vests in
county gourts of third and fourth class suthority to employ: special
counsgel in sald instances and readS%'-;n

}L“The county courts of all counﬁies in this
. state of the third and fourth classes may,
. in their discretion, eriploy special counsel
- eop an attorney to represent sald county or
counties in prosecuting or defending any
- sult or suits by or agesinst sald county or -
counties, and may pay to such. special counsel ¢
or attorney reasonable compensation for .
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‘1ﬁhair services,; such compensation o be

ixed by the county court of such county,

40 be paid oubt of such funds as the county

7" gourt may direct; and such counsel or at-

- torney shall be a person learned in the
i'law, and at least hwenty~fmve years of
",,f&&&g ' v

‘aregoing aﬁatuhe authorizes the employment ef syeaial
epresent the county either in the prosecution of or.

1y sult by or against the county. ~Under the facts »g
ierein we believé Section 56.250 supra, gives no authnriby o
“%o the members of the county court to émploy special counsel in
this instance, for the reason that he is not being employed to
represent ‘the county bup individual members of the caurt.

‘ This department long ego under date of July 8, 1938 renéered
an opinion to the Prosecuting Attorney of Morgen Oounty, Honorable
G Logan Marr, a copy of which we are attaching hereto, wherein it
was 'held that ‘the county court was not authorized to pay attorney -
fees for defending the county -collector in a civil suit charging
officisl wrong doing of the collector.

The decision in the above referred to litigation in no manner
changes the liability for sald counsel's fee. In other words, lia=
bility does not hinge upédn whether the court sustains said officer's
‘contention or rejects it. There just simply is no authority for
paying ssme, ,

CONCLUBION

Thﬁrefore, it is the opinlon of this department that the pay~-
ment of said warrant was unauthorized and same may be recovered
under the law,

" The foregoing opinion, which I hereby approve, was prepared
by my Assistant, Mr. Aubrey R. Hammett, Jr.

Yours very'truly,

JOHN M. DALTON
Attorney General

ARH tvlwism
Enc.- Opn. to Hon. G. Logen Marr
7-8-38



