
TAXATION: Coun~y Clerk or Depu ty in 

Mr . c. r . Swinney 

~he office of Coun~y Clerk 
only can collect dog ~ax fee . 
The law itself is in o~eration 
upon publicat i on of t he not ice 
of the f avorable e~e ct i on by t he 
county cour t . 

January 27, 1939 

Clerk of t he c ounty Court 
Linneus~ Missouri 

Dear Ur. Swinneyl 

we wish to acknowledge receipt of yoU4 request 
for an opinion under date of January 13th , 19~9, which 
reads a~ followaz 

"The dog tax law has passed in Linn 
County .and it evolves upon me to provide 
methods of payment of taxes and distri­
bution of taga under Section 12873-4. 

"Since it will be i nconvenient fQr 
dog owners to come to my office to pay 
the tax and obtain tags , I am wondering 
if I could appoint an Agent i n each town­
ship to accept aame and provide payment 
for making t his collection. I n providing 
t h is payment I am willing to permit tli.em 
to retain the 10¢ each for licenses artd 
tags provided t h is fee will remain in my 
poaaesaion instead of being turned to the 
·county Treasury. 

"Will I be permitted to retain fees 
collected upon sale of dog tax licens~s 
and where necessary to recompense my Agents 
for the sale of tags and collection out of 
my fees? 

"Further, I should like to know at 
what time tags should go on sale for the 
collection of t his tax. " 

Sections 12872 , 12873 and 12874, of Article 
12, Chapter 88, R. s. Missouri , 1929, was amended 
by Sections 12872, 12873, 12874, 12874a, l2874b 
and 12874e Laws of Missouri, 1937, Page 224. Section 
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12874 ~eads as f ollows : 

"Countt clerks shall i s sue l i censes 
to appllcan s and shall deli ver ~o t~e 
applicants a metallic plate havi no t ne 
number correspondi ng to t hat of t !le 
license stamped t hereon and s hall deliver 
to such party a certif'icate from t he book 
furnished to him by t h e Secretary of St et e , 
which said certif icates, as ~ell as t he 
margin or part t her eof remaining i n t he 
book after cu tting out t he certificate, 
shall contain t he number ot t he license, 
t he year for wh ich t he swme is granted, 
t he name and residence of t he owner of 
t he dog, a nd t he sex, color and descrip­
tion of t he dog for wh ich the licen se 
is paid and t he amount of t he tax paid 
t herefor . Such clerk shall retain out 
of t he money-received for each 11ceng: 
Iiauea tbi .wa or ten cents , which s 11 
cover airb~servlCis under th!a ar§Iqe. 
and he --;r'Uln-~ the balance and all ot er 
'Suiiia recelved""£l Iiiii under the prOVTalons 
of t nis article, !iia t he cost or !!dense 
ta~s, record books , blinK appricatlorls 
an at'f!davlts and t he coal>ot tiran~­
l ng the balance --ro' ~ trii"aurer ot e 
county; The treasur-er of the county a 11 
set any and all sums so received apart in 
a separate fund to be known as a 'county 
dog license fund,' and such fund shall be 
used only f or t he purpose of compens~ting 
persona who have suffered loss or damage 
through injury or killing by do~a of any 
live stock or poultry owned by t hem and 
located 1n said county at t he time of 
auch injury or killing., in an amount not 
to exceed t he market value t her eof at t he 
time of such injury or killing . The county 
court pf each county i n t his state i• autho­
rized to expend and draw county warrants · 
against auch fund only as hereinafter pro­
vided . Provided, that t his act shall not 
be construed to prevent s u its at law for 
damages cause to live stock or poultry by 
dogs." 
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It will be noted that t he statute specifically 
sets out t hat t he county clerk shall issue licensee to 
applicants . The statute does not provide for t he 
appointment of deputies to collect t he license fee out­
side of t he office of t he county clerk . The statute 
also ~ovided that t he clerk shall reta in out of t he 
money r~ceived t he aum of ten cents, wh ich s hall cover 
all hi~ services under the article and he shall pay 
~ balance and all other auma recei ved by him under 
the provisions of thia article. less t he cos ts of 
licena• tags. record books, blank applications and 
affidavits. and t he cost of transmitting t he balance 
to t he treasurer of t he county. Under this statement, 
first ~he county clerk shall retain t he amount of the 
tee,wh~c.t1 is ten cents, and then retain t he actual 
costs d~ t he license tags etc, but t he balance must 
be tranami tted to the treasurer of t he county and 
not be reta ined by t he county clerk. 

Section 11811 Laws of · issouri , 1937• page 
442, r~ads as f'ollowsa 

"It shall be t he duty ot t he clerks 
of count7 courts to charge and collect in 
all ca~es every fee aacn:ing to t heir off i ­
ces by law, except auch feea as are char ge­
able to t he count y, and such cl erk shall, 
at t he end of each month, file with the 
county court a report of all fees charged 
and collected during said month atattng 
on what account su ch fees were charbed ~~d 
collected, together with t he names of t he 
persona paying or who are liable for awme , 
which aaid r eport shall be verified by t he 
aff idavit of such clerk . It s hall ba t he 
duty of such cler ks upon the fi lin3 of said 
report to forthwith pay over to t he count y 
treasury al l moneys collected by t hem during 
t he month and required to be shown in said 
monthly r e ort. taking a duplicate rece ipt 
t herefor, one of wh ich shall be file~ in 
his of f ice and every such clerk shal~ be 
liable on his official bond for all fees 
collected and not accounted for by hfm and 
paid into t he county treasury as herein 
provided." 

It wilt be noticed by t he above section thatj it is 
t he du'J of t he clerks of t he county courts ~o collect 
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t he fee. and make a monthly report,which is t~ be f iled 
with t~ county court. atating t he anount of 1:;he fees 
and fropl whom collected. In reading t h is secti on and 
t he original section 12874 supra. together• it would 
be necessary t hat the county cl.erk only issue t he tags 
and collect t he fee. . 

Under t he original section 128'74,. supta., t he 
fee of ten cents is to be retained by t he COUJ!l.ty clerk 
and not by any deputy. In order to receive fees it ia 
neoeaa~y that t he atatute be followed and 1n the case 
of State ex rel vs . Wilder. 197 Yo. loc. cit. ~2 t he 
court 1n holding that coats and fees should ~ collected 
did not follow t he statute, and t he court saidc 

•For many years t h1a court, in 
obedience to strict statutory prov~sions, 
baa sedulously maintained that no costa 
can be taxed except such as t he law 1n 
tel"m8 allows.• 

The same t heory is followed 1n the payment of cla.ima 
or fees against the county. A1ao, in t he case ot 
Fiachbach Brewing Co. v . City of S+; . IJouia, 95 S . w. 
(2d) 335, loc. cit. 338, t he court said1 

"In determining the meaning and i n­
t ent of a statute 1 t 1s proper to con~1der 
t he time of its enactment, t he surrounding 
facta and circumst ances, t he pur pose for 
which t he law was enacted, t he cause or 
necessity which induced its enact ment , t he 
prior condition of t he law. t he mischief 
sought to be r~edied• contemporaneou• 
and prior historical events which may have 
inf luenced t he enactment) 1n other wQrds , 
t he judicial interpreters of t he law should 
put t hemselves aa near i n t he position of 
t he makers of t he law as posa1 ble 1n qrder 
to more correctly ascertain ~heir int~nt 
1n its enactment. Sutherland on Stat'-'tory 
Conatr uctlon (2d Ed.) Section 456• .P• 864• 
Section 471, P• 883.• 

Alao 59 c. J . 961, on the construction or 
statutes t be court eaidc 

•rn construing a statute to give 
!effect to t he intent or purpose of th~ 
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l egislature, t he object of t he atatu~e 
must be kept 1n mind, and such con­
struction placed upon it as will, if 
possible, eff ect i t s purpose , and render 
it valid# even t hough i t be s omewhat 
i ndefinite. To this end 1t should be 
given a reasonable or liberal con­
struction; and if susceptible o! more 
than one construction, it must be given 
that wh ich will beat e ffect its purpose 
rather than one which would defeat it, 
even t hough such construction is not 
within the strict literal interpretation 
of the statute, and even t hough both are 

. equally r easonable. Where t here is no 
valid reason for one of two c onstructions, 
~he one for which t here is no r eason should 
not be adopted. The legislature cannot be 
hel d to have i ntended something beyoQd its 
authorit7 in order to qualify t he l &QgUage 
it has used." 

Also, in t he case of St ate vs. Thompson, 5 s. w. 
(2d) 57, loc. cit. 59, t he court said: 

fo~lowsa 

"A statute is not to be read as if 
open to construction as a mat ter of eourse . 
I t is only in t he case of ambiguous stat­
utes of uncertain meaning t hat the rl;lles 
of construction can have any application. 
\Vhere the l anguage of a statute i s plain 
and unambiguous and its mean1DG clear and 
unmistakable, there is no room for cQn­
struction, and t he courts are not per­
mitted to search for its meaning bey~nd 
t he statute 1tsel1'." 

section 12881 R. s. K1aaour1 1929 r eads as 

"* * •If the ma j ority ot' t he 
votes cast upon the subject be i n favor 
of license tax on dogs, t he county court 
shall spread t he result of such election 
upon its recor ds and give notice t he»eof 
by publication in some newspaper printed 
and published i n such county and such law 
shall become operative from the time Jsuch 
publication 1s made." 
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CONCLUSION. 

In view of the a bove authorities it is t he 
opinion of t his department that under sections 12875 
and 12874, as set out i n your request , t he c~unty 
clerk cannot delegate t he authority to persons out.­
aide of t he county clerk's office to collect dog 
taxes and issue tags for dogs and al~ow them to re.­
tain the ten cents fee wh ich ia allowed the 4ounty 
clerk. 

It 1a further t he opinion of t his department t hat 
t he balance of t he dog license fee,after the deduction 
of the l ten cents to the county clerk and aft~r the de­
duction of t he costs of t he tag and t he issu~ng t hereof, 
and the cost of transmitting t he balance to ~he county 
treasurer* should be paid in monthly to t he ~ounty 
treasU,J"er . 

I In answer to your inrluiry as to t he t ime 
tags should go on sale for t he collection of t he ftog 
tax I ~ enclosing an opinion rendered by t his office 
on Nov~mber 1St~ 1938# to Edward v. Long, ~osecuting 
Attorn~y of P1.ke County, which states t he method of 
t he pupl1cat1on of t he law and t he procedure for de­
claring t he dog tax law in eff ect . This opinion states 
the procedure and for.m of publication-

WJBsRW 
Enc. l 

APPROVEp : 

COVEL • 
(Acting ) Att:tlrney Gener·al . 

Respectfully ~ubmitted, 

VI. J . BURKE 
Assistant Attorney General. 

' 


