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COSTS: 

.. 

Inform~~t in insanity matter may be 
required to give bond for costs under 
Section 1237 if non-resident before 
suit is commenced, and if a resident 
and unsettled in his affairs, may be 
required to g ive security under Sec
tion 1238 after su it is commenced. 
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~ r . J . '. . q r'l i t h , 
Ju~ge of frob~te, 
~ed~l itl, ''io s~uri. 

g-; 0 

e ?,.re ac .,~le<'lr.;:nf', rec eint of 'r·ur 1~tter of ,Jll Y 
28 , 1 "'33 , i n 1"'110 1 y-u i nt'lu ire (IS f0llo"'~'s : 

11 lill y::>u n l PaRe ~ive rne an ory i nion e.P t o ~het .er 
o r ~ t a Pr obate JuA e hrs t e ~o~er an~ o't 1ority 
to co ";el an i ... f ')r .ant in an i nsa'1 itv ,...ntte:r t ,., 
g ive bond or ~ec , rity for c~sts, bef 0r e i~cu inr 
Dr occss to the -e r con :~11 eged t .... be of un~.0und i nd., 

, 11 1 apr r eciate your op i nion in t :1e above ma tter . 11 

0 ect ion 1 237, R . S . ' o . 1 329 , or ovicl Qs as fell O"'~ : 

11 I .., r ll actions on offi ce bonos for t •e 1se of .,ny 
person, ect· ons on t 'e b'n~c of exec·~')rn , rdmi ~i s
tr~tors or quardie~s , ~~ i te~ ~ct~,.,ns, act •~ns on 
oenal s tatutes ~he• t 1e o~nPltv i ~ ~iven t J t he 1 -
for er, ""~.nd 1 ~ all civil c ases ..... ~. en t ~e ~1 ~ h 1 : ff or 
oP r son for~ ')re u~e t he act ion i s t ~ be c0~~P~ CPd 
s la ll •10t ., e a res i de-t oft '1 i r state , t .e ,.,l ··d'1t i ff 
or n .rcon for - 1oee use the acti "'n 1q t 1 be C", '"'need 
s hall, befor e h e i !"!atitu tes "'UC1 su it, fil "" -1+ ', t·e 
cler k of t . e court i '1 wh ich t "" act:. ' n i q to be c -"m e'l
ced the wr i t t en undert a~ inr of so·e nerson, beinv a 
reo ide~t of t ~ i s state , ,...•1erebv he q 1n1.1 "'C o-leo'lge 
'l i -,sel f b')und t ') -:my al l costs w i c "lay r ccrue in 
auc }1 -:.ct i on ; a 1.d 1f anv su e Pct i "'~n ch nll Je c ·)m "lced 
v~thou t filin"' nn e undert-=t' i ·1 , or Ae nooi t·nr- -:o it h 
t h e cl er k of t he C") :rt i n w ic'1 f'!'>i s •i t i s br ou!7'ht, 
~~urn of n e y 9 1fficie, t t ~v ~1 1 costs th~t ~PY 
ac crue in t ~ c~ ~e, sub ject t o be i 1.cren~ed at any 
t i e, "~'1e'lever t e C':ll rt ·ey deem o r o,Jer, "Ul~ bv i ts 
order of r eco rd r e ... . ire, ~ .... e c ':l rt, on -:> tion, .ay 
d~ s .4 ss t P S""~ . e , . l '.,P P '"'U C U"l"lertak i ng be -f'iled 
or sum ~f m nev be de,or, ted oefore t he mo t i on is 
det erminen , ~ nr ~ ~ at t or ne· of t~e ~lai •iff Sl8l 1 
be ruled t" "1aV ~1 1 cost~ "'Ccruing t~er e 1n . 1• 

'"'ect ion 1 238 , '1 . ~ . ~-o . 1 ~29 , pr~vides a ... f ol lo..,s : 



tlr . J . ruith , AUtr'lBt 3 , 1933. 

"If, at any time after t he com ence ~~nt of ny ou it by 
a residel'lt of t hifl uta.te, he sl nl l ')eco~e non- resident, 
or i n an, c~Fe th"' court shall be sat1~fied th~t any 
>la.lntif f is unable to nnv the costs of n 11 ... , or t hat 
he is so unsettled as to endan~er t he o ~icers of t he 
court with res)ect to t heir legal demandr:, r~e c~urt shall, 
on rr.otion of t.e ~efendant or any officer oft ' e court, 
ru.le t e la.intiff , on or before t he dny i n s:uc rule 
named , to give security for t l1 e payment of t he coAts 
i n such suit; and if euch nla!ntiff shall fail, o~ or 
before t'le day i n snc1 rule ne ~ed, t ') file the under
taking of come recnonsible person, being a r es i dent of 
t 1lB state , hereby te s 'lall bind 'l i s elf t o n~y tJl l 
costs wt ic ave accrued or may accrue in such ~ction, 
or depocit ith t 1e clerk of t he court i n whic l e~ i(l 
suit is pending a uum of rn~ney suff icient t~ ,ay nll 
costs that have accraed or wil l pr obably Qccrue in the 
case, subject t o t>e increased at any t iL,e ..... enever t he 
court may deem proper and by 1 ts or der re, ·tire, t he cour t 
May, on motion, dismiss t he su it unless sue undert ak ing 
F'. all be filed or sum of monev deoor.ited !>efore t he 
"'10t i on 1 s detPr mi ned . " · 

Under : ection 1237 above, if t he i ~orm nt be a non
resident be mn.y be reo , ired t .J g ive bond before he inst itutec 
suc1 Sdit . Jf , ho ever, he infor mant is not a non- residen t 
or does not bec ome a n n- resident , the c~u rt, after the 
com ence ent of any suit, i f t he court is satisfied th t t he 
infor mant is unsettled in his rffnir 9 , ay on motion of t he 
defendant or any officer of t he c~urt, rule t h e i nformant 
t o give security for cocts , 1 rn~e ~n order accordingly. 
A failure t o comply ith he order requiring security would 
~arr~nt t he diemicsal of the action . 

section 455 R. S. •o . 1929, provides an follo-s : 

~If the person alleged t o be ins shall be dlech or~od, 
t he cost shal l be naid b · the peTcon at w~Ofl inot~nce 
t he n roceeding is had, unle~c s . id person be an officer, 
act ing official l y nccordine t o the t rovieione of t h iR 
~rticle, in h ich c·H·e t •1e costs ahc.ll oe p id by the 
county . " 

Unde r ~ ection 455, i f t he alleged insane raon is dis
charged, t he cost s1~ll be paid by t he person at w· oae 
instance "';he nroceeding ... as had , 1t"lees the c id person be 
an of ~icer . It is apparent fro rn ~ection 455 t hat t he costs 
must oe ,....a i l'l oy t he i nformant whe1. t .. c alleged ina-ne ner9on 
io dice arged ; such be ing true, the Prob te Court, under 
ge ner::U. aut hority confe rred in qect ions 1 237 and 1 238 , 't'!'ould 
have t"ut '"lority t o reau i r e n bond or sec:1ritv eccord i nr, t o 
t he facts in t he case . Section 7?.4 n. o . ·o. 1929, provides 
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as follO'"IS : 

• suitn may be instituted i n c~urts of record , exce, t 
hen the statute l aw o! t hin state other ise ~ rovides , 

either, fi rst, by filing in t ~1~ office of t he clerk of 
the p r :,.oer C~""~urt a oeti t ion settil'lg f:> r th t he "'llaintiff ' s 
cause or c~ses of act ion , and t~e remedy souRht , and 
by t1e vol untary apoear~~ce of t h e adverse nart v t ,n reto; 
or, sec'>"ld, by filing "'~l C!l oet ition in such ofrice, 
a"ld suing out t tlereon a ri t of cum ons again~t t he 
person or of attac aeat agains t t he pr operty of t he 
defendant . T'\e flling of a ~et i t ion i n ~ c ""'urt of 
~ecord, or a qtaterncnt or acc ~unt bef ore ~ co1 rt nnt 
of record, an1 suing out of rocess t ~r~in, ~ al l be 
t ken and deemed t he commence ent of a s u it." 

Under <"ection 724 a su it is not com11enced unt i l the 
peti t ion is filed ~"l~ t he defendant e~ters h1n voluntary 
~ppear~~ce or Prit of oummons is issued t o t 1c ,e!endant . 
Unde r ec t i on 1237, the c01rt ~ay r eauire t he i n for ant , 
"'hen t•, ... t "'ection ii>..,Plies, t o P; ive bond before he c.:>n!nf>'lcec 
a suit . ..,fi,..r C"'ect i on 1238, llowever, s ecu rity c~nnot be 
rec 1ired until ~rter suit h~e been c ommenced , and a s •J.it is 
co~menced when t he 1et lt ion is f iled and tl e ~~it of su~ ~n~ 
i prued. ~ t~ te ex rel v. Bates, 286 S. ~ . 420 . The mere 
filinF of t he pet it'on i s not a commencement oft' e ou i t , 
but the filing of · e _et i t ion plus .,_e i r 1 i n f "~ the 
ri t i s t he c- :>mmC' .... C f' 'lent of the su 1 t . It ic ')nLY under 

• eet i l') n 1237 that bond mav be requ ired before su it is c om-
enced. If t ' e fact~ a re rueh as bring i+ -itb in "'ecti v 'l 

1 238, t.en you a ... r obat e Judge would not "'",.e ?"t:'~ rity to 
TJQ ire a r.ecu,.1ty until a.t'tc->r p:rocesF .... i r!"ued , t'-e 
p rocec~ , ~ owever , nr~d not necesnar j l y be ~erved oecvuse 
t e suit is con enced bv t he fil1nli· of t he uetitif)n Pnd 
t he i ssu3nce of orocess . 

It i s , t heref0re, t he on in i on oft i s :>e..,artment t hpt 
i f t he infor ,ant ir a non- resident he ay be reqt1red t o 
r ive bond before t he c "'1 ence ent of the s uit . I f , ho-ever, 
the infor mant i s a re s ident of t1r State and security ic 
reoil ired by an order of c 0urt becf!use t he J.rfor mant 1a 
unsettl ed in his affairs, then he -,ltV be required t o give 
r·Jch security after t heo ~··it is c ommenced by t "le filing 
o~ t he petition ~~d the i s~uo~ce of ~roc~ss . In other wo r ds, 
if he be a non-resident he "t v oe reQuired t o g ive bond 
befor e procers is i s sued; i f ~e i s a resident, he ~ay be 
requ ired to ive security for costs uoon or der duly m~de 
after t he petition is f i led and the o r oce s is icPU ed . If 
he is a resident he cvn~ot be r eauired to g ive the b nd 
renu ired in ""ect ion 1 237, .,.Yl ~ he cannot be :required t '1 rr ive 
r ecurit y f or coats J nder cection 1 238 unt il after t he 
c -~1encement of the s uit, ~ ic is by filing the oetition 
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and issuance of p rocess, ...,;l ich g ives t '1e cou rt jurisdiction 
i n the c~se . 

Very t r uly yourP , 

Assi stant Attornev ~e 

Ar.t nov~n : 

,\t tornev General . 


