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HIGHWAYICOMMISS[ON: 
ROADS: 

Commission may allow coal company to 
mine state highway . 

J 
!'s.y 15 , 1 940 

--- ------
F l L E 0 

l •. r . Lou~ s V. Stigall 
Chief Coun Bel 
Mi s souri State Highway Department 
Jef ferson City, Mi ssouri 

' Dear Sir a 

T is department is in receipt of your rec.uest 
fo r en of f i cial opini on whi ch r eads as fol lows ' 

"Ther e has been fil ed wi th the 
State Hibhway Commission by the 
Sincl air Coal Company a petition 
asking for authority to t emporaril y 
close Far~to•Uarket St a t e Bi gbway 
c, in Randolph County , W. zsour :l . 

n1he Coal Company o~ns. ei ther i n 
fee or by leasehold , all l and abutt i ng 
t his h i ghway. and a l so owns t h e coal 
r i ghts beneath t he hioh~&Ya said owner
ship be ing subject onl y to t he publ ic 
easement . Th e Coal Company wants to 
remove the coal from beneath t h e 
highway . They will bui l d a detour 
around the highway whi ch detour will 
be of t h e same type and qual ity and 
wi ll meet all bighv1a y specifi ca t i ons . 
Aft er the coal has been t aken , t hey 
will restore t he r oad to its original 
condi~ion. If t hi s permit is &ranted , 
t he ccmpeny w111 wor k seventy- five or 
o~e hundr ed men durinb t h e summer 
mont hs , otherwi se these men wi ll be 
out of work. The Commission woul d 
11ko your opinion as to w! ether ;··e 
may gr ant t his requ est or not . 1 
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Se cti on 8094• R. s . Mi s sour1 1929·, which appears 
i n Article 12 , Chapt er 42 , r eads as follows: 

"There is hereby cre&t ed a state 
.t i ghway eommi~s ion, which sh all 
be vested wi t h t he powers and 
duti e s s pe ci fied in t his a r ticle , 
and also all powe :t.·s ne cessary or 
proper t o enable t he commission, 
or ·any of i ts off i cers or employees, 
to earry· out fully and eff ective l y 
all of t he purpos e s of t hi s article ." 

?fuile as t he statute provides t he St ate Hi ghway 
Comm1ss jjon is ve s t ed with a l l t he powers and duti es 
spe cifi~d in Art i cle 12, s till as pointed out in St a t e 
ex r e l . St. Louis County v . St a te Hi ghway Commdssion , 
286 s . ~ . 1 , ·315 Mo . 707, "The State Hi~way Oommi s·s i on 
i s vest~d wi t h * * * also all owers ne cess ar y or proper 
to enab~e i t to carr~ out fUlly and eff ecti vely all of 
t he purpos es 9f t h e a ct , namely , t h e construction and 
mainten~nce of t he St ate Hi ghway System t her e i n created 
and defined. " 

There i s n o d.ouc t t h a t in Missouri person s own
i~ a cqa l mine may "mine or excava t e beneath t he sur
f a ce of any publ i c h ighway" just so t h at su ch operation 
does no~ "cause t h & sur f a ce of t he gr ound over which 
such putil ic h ighway i s constructed t o cave i n ." Sec
t ion l 3e13• R. s. Missouri 1929 . Thi s was t he l aw i n · 
t hi s st ~te even prior t o t bo ena ctmen t of t h e s tatute . 
Gambl e v. Pe ttijohn, 116 Mo. 375, 22 s . W. 783 . 

Th erefor e , since a per·s on o\vni llb l and over 
whi ch a ihighway pa s ses h a s t he ri&ht t o t ake minerals 
from unqer t he h i ghway, the question a r i s es can t h e 
proper au t hor ities allow said owner to t emporarily 
detour the high~ay a t no cost to t he pu blic and mine 
t he hicbway and t hen. r e store t he s ame to its original 
conditiqn . 

~e call your atten t i on to t h e ea s e of Town of 
C Ja rend~n v. !fed ina Quarry Co . , 92 N • Y. s.. 530 , 102 
App . Di~. 217 , in wti ch exactl y the s ame que sti on as 
is prcs~nt in t he instant case was before t he cour t. 
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We will quote at lengt h from t hi s case because of t he 
close slmilarity of t he facts : 

"It cannot be denied t hat the de-
f endant has a l egal r i ght to quarry 
and take t he stone f rom under the 
hi ghway . It has the fee to t he 
l and with in t he l imits of t he high-
way, and may remove t h e stone . The 
public h as a legal r i ght to use t he 
l and for hi &Qway purposes . and this 
ri~ht must not be unnecessaril y 
i nterfered with by t he defendant in 
quarrying and t aking out i t s stone . 
So f ar t he parties do not disagree. 
and no authorities need t heref ore 
be cited to susta in t he propositi ~)I .i. • 
The onl y question in dispute is as t o 
the manne r in whi ch the q . arrying may 
be done so as to protect defendant 's 
propert y r ights and enable it t o remove 
the s t one . and yet not unnecessarily 
interfere ~i th the publ ic use of t he 
l and for highway purposes . The pl a l n
tiff's cl aim is expkes sed in t he t erms 
of t he j udgment made by the cour t . but 
tl::e injunction provided for by such 
judgment 1 instead of rt)gul ating t h e . 
doing of t he work so aa to protect the 
publi c rights i n the highway. practically 
prohibits the quarrying of the stone en
tir el y. It provi des for a perpetua l 
injunction against any excavation in or 
obstruction of t he h ighway in any manner. 
and then permits t he quarryine of t he 
stone . provided t hat , whil e t he work is 
be ing done• the highway is mai ntained 
open and unobstructed to its full widtP• 
and ther e is no interference with its 
uninterrupted use for publ ic travel or 
work or control b~ the commissi oner~ 
It is quite apparent t h Gt the qu arrying 
cannot be done wi t hout s ome obstruction 
and i nterference with the highway i n 
some part of its width of four rods . 
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The high~ay is in th3 country, is l i t 
t l e traveled, and ther e i s no r eason v:hy 
i t should be kept ope!. to its f ull 
width while t he quarrying is goin8 on, 
or, . i f br i dged , why the bridge should 
be f our rods wide . Ifu ch the safer and 
better way to t ake care of t he travel 
whi le t he quarr•yi ng i s being done woul d 
be t o bui l d a r·oad south of and adjacent 
to the hibhway, and u se that . The de
fendant would have to prepar e and keep 
such road i n good condit i on . Very likely 
t h e commissioner cannot be compelled to 
f ermi t such a temporary change in t he 
r oads, but if he would do so it would 
simplif"y matters ver: materially. * * 
* * * * * * * * * * * * * * * * * * * Provision sh ould also be made for pro-
te ctin6 the to~1n against l oss growing 
out of in jurie s to persona and prop- -
erty by r-eason of t he tempo: o.ry ob
struction and i nterference with the 
hi ghway and public travel t llereon while 
t he quarrJ i ng is bei ng done , nd al s o 
for its r estoration . Th ere shoul d be 
a bond Li ven for t his purpose in suf
ficient penal ty and with vdequete 
sureties . The quarryi~ should a l so 
be compl eted with in a r ea sonable time 
after it i s begun , so that the obstruc
tion and the i nterference wi t h the high
way and travel t hereon may be temporary 
and in no way permanent . Such t emporary 
interfer ence wi t h hi~ways , even in vil
l abes and citie s , i s frequent l y permit ted , 
and , i ndeed, i s never r ef used in t he 
i nteres ts of publ i c improven1ent and 
private enterpr i se , and ~e see no r eason 
why t he defendant Should not be permitt ed 
to quarry the at one under t his hi ghway, 
so as to reap t he benefit derived from 
t he sal e thereof, and t o enable t h e pub
lic to have t Le use of t he stone. Some 
i n convenience will be suffered by the 
publ ic, but , makinb that as s all as 

' 



""r . Louis v. Stigall ( 5 ) nay 15• 1940 

possi bl e and protect ing t he t own 
from l oss , ~e ahould ~ermi t the 
quarrying t o be done . 

In Dean v. Carr·oll , 143 !~ . Y. S . 12, t he Clarendon 
case was cited and approved . The factsin t hat case wer e 
the s an1e and we quote from t he headnote t 

"The O\ n·~r of the abutting l a .. ds and 
t he fee of a country highway has the 
right to quarry t he stone under t; 
he constructing and maintaini ng a 
800d tem~orary road during t he t 1me 
of removal and t h r eafter r estoring 
t he highway." 

However, in Tovm of Albion v. Ryan, 194 N. Y. s . 
261, the rule was modified to t h e extent that the s rant 
was dependent upon t he facta in each case and t het if 
the publ i c wer e to be unnecessarily or unreasonably 
inconvenienced, or if t he equitie s in t h e case were so 

nequal t h at permi ssion should be ref used. As t he 
cou rt po i nted out in t he Al bion case : · 

"The obstruction is neithe ::. tempor ary 
or unreasonable . !he defendants no
where say how long t Le interruption 
of public travel mey continue while 
they are excavating t his large amount 
of sandstone . Very likely i t will be 
for years. It will , t herefore , be no 
trifling t ask to excavate and remove 
earth end sandstone covering a s pace 
450 feet long , 4 rods wide , and 30 
feet in cepth, and to fill up such 
excavktion and r estore t he surface 
in a condition for f Ublic t ravel . " 

The cour t t hen cites the Cl arendon case , but 
poi nts out t h at a good temporary road was built by the 
mining company and tha t clso " i t a~~eared t hat the 
n i &nway was littl e t r aveled." The court in closing said: 

"The defendant s have a ri&ht to tun-
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nel beneath t he surfa ce and remove 
t heir mineral deposit , provided t h ey 
can do so without interference wi th 
t he surface of t l e h i ghway ; but if 
their oper ations contempl at e a long, 
prot racted i n t erference ~1 th the sur• 
face , t he publi c ri~ts ar e super i or, 
and until the controverted questions 
arc settled t he ri~ht s of t he defendants 
must yiel dA and those of t he public be 
protected . 

In vi ew of the above aut hor iti e s it will be 
s !'en t hat a pcn·s on owninh property abutti !lb a publ i c 
highway end also t he f ee in t he hibhr ay subj ect to 
t he public easement may mine t he mine r al s under t he 
highway and it is pr oper and l e gal f or t he aut horities 
t o gr ant him permis sion t o bl i ld a temporary road 
around such public hi ghway sub j ect to t h e condition 
t het t h e person will r estore t he hiLhvay t o its 
origi nal condi ticr. . 

As poi nted out i n the cs se s , a bend should be 
requi r ed of t h e comp~y to insur e t heir fulfillment ot 
t hese conditions , wr~ ch bond t he State Highway Commi s

·sion h a s authori t y to ac ~ept. Section 8136, R. s . Mis
souri 1929 . 

L1e now l ook t o the Cent ennial Road Law, creat
ing the Highway Colll!rJ.ss ion, t o determine whether t here 
is anything in t h at l aw w i ch changes or forbids the 
r ul e l a i d down abo e . It oust be rememt ered that t his 
change of t he h i s,huay is a temporary detour , the cost 
of wh.i eh is to be paid, not by the Commissi on, 'Lut by 
a privote indivi dual . 

A t hor ough reading of Art i cle 12, Chapter 42 
di scl oses no statut es wh ich 3peci f ically deal wi th 
t hi s s i tuat ion. Section 8110, R. s . Missouri 1929 
(Mo . St . Ann . Se ction 8110 , page 6896) , which provides 
thc t t he Comrni ssion s!.all have power to close t emporaril y 
for t he turEose £[ construct i on ~ r e£a1r any portion 
of a ste e 1ghway, obViousl y does no appl y i n t he 
instant c ~ se because t h e h i ghway wi ll not be closed 
but shall continue to rerr:a i n open although a part 
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will be r detour. Section 8111, R. S. Missouri 1929 
(Mo . ..... t. Ann . Sect i on 8111, page 6896 ), which provides 
that t h e Cottmd asion shall have power to purchase , lease , 
or condemn, lands in t he name of the stct e of Missouri 
for the purpos e of "establlshtng detours in connection 
with t he location , * * reconstruction, widening , i mprove
ment or waintenance of any state h ighway or any part 
therecf , ' we believe also does not appl y because that 
section (ieals only wi th the situations when t he High
way Commission can purChase, l ease or condemn l ands. 
Furthermpre, we recongize t h e right of t t.e Commission 
to relocate roads •when dangerous curves anddlfficult 
grades or an earlier location will be eliminated.• 
State ex' rel . Hi ghway Commission v. G~rdon, 56 s. n. 
(2d) 105. However, thi s r ule applies only to permanent 
relocations and not to a temporary Change as is requested 
in t his petition . No other section t hat we can find 
specifictlly deals wit h t his situation. Therefore , we 
must fal ba ck on the general provistons to ascertain 
whether he State Hi ghway Commission may allow a stat e 
highway to be detour·ed. As our Supreme Court said in 
State ex rel. St. Loui s County v. State Hi ghway Commis
sion, supra , •The hiGhway commi ssion has all powers 
neceasaey and proeer for the a c complishment of the pur
poses of l t h e act . 

f he Legislature saw fi t not to confine t he 
powers :E activities of t ho Commission strictly to 
t hose en er ated in t he atatut es as it has done with 
the Bure u of Building and Loan Supervision (Stat e ex 
rel. Wagner v. Farm and Home Savings and Loan Association. 
90 s. v; . ( 2d) 93) • but rather has gi ven it all powers 
necessart and proper. Se otion 8134, R. s . Missouri 
1929, prpvi des as follows: 

"Th e sta te highways as herein 
designated shall be under the 
juriadictlon and control of t he 
comudssionJ and t he commission 
shall maintain su Ch roads in a 
state and manner consistent with 
t he pr esent condition of suCh roads. 
Provided• t hat when t he roads 
i ncluded in said state highway 
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system have been constructed by 
t he commission, or acqui r ed a s 
};:lrovi ded for he:r· ein~ t hey shall 
be mai nta i ned by t he cormnisslon 
and kept in a good state of repair 
at whatever cos t may be re~~ired. 
The coat of repairing and main
taining sai d r oads shall be paid· 
ou t of t he state road fund on the 
warrant of the state auditor- when 
su eh payment shall be ordered by 
the commission. For t he purpos e 
of maint aining and repair ing such 
r oads , the commi ssi on aha~~ have 
author i ty to purchase or otherwis e 
acquire, all necessary tools, 
machinery , supplie s end materials , 
and may employ t he necessary l abor 
theref or. and the commission may 
provide for t h e proper repair and 
maintenance of such roads , or any 
portion thereof , by contract~ whiCh 
shall specify the nature and 
character of t h e work to be done . 
The co~ssion shall a lso provide 
f or a system o f pat rol f or maint ain
ing and repairing t hese state high• 
ways so that such hi ghways may be 
effectually and economically preserved 
and maintained . " 

As was said i n St a t e ex inf . McKitt rick v. ~s-
souri Utli l it1es , 96 s. w. (2d ) 607: 

"' In matt em immediatel y conce'I'ned 
wi t h the co~struction * * ~ of the 
highways and their maintenance 
t he commis sion has jur i sdiction." 

Therefore , s i nce t he righ t requested by the 
pet i tiori of t r_e Sinclair · Coal Company could be' granted 
and was proper and legal prior to the ena ct ment of the 
Centenn~al Road Law, end since there is no statute 
specif iqally prohibit ing such action, we bel t eve such 
a l l owanqe may be made by the Commiss ion in its dis
er e t ion1 This is in harmony with the rule of construction 

·-
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as l a i d down in 59 Cor pus Juri s, 1038 a 

"All statutes ar e pr e sumed t o be 
enacted by the Legislature with 
f ull knowl edhe of t he exist inb 
cond1 t1on of t ile l aTl and w1 th ref- · 
e rence to it . They are t her efore t o 
be construed in co~~ection and in 
harmony wi t h t he ex1stine l aw, and 
as a part of a ·general and uniform 
systeu:- of jurisprudence, and t hek> 
meaning and effect is to be det ermined 
in connection, not onl y with the com
mon l aw and t he consti t u t i on, but 
also with referen ce t o ott er statutes 
and the decisi ons of t he courtaJ * * 
A atatute Will not be given a con
struction ~arr-ance with eatiDiished 
rules of l aw Uiiie as th"81iitentlon t o 
override 8'ii&i rul e s T8 cles r l y mini= 
fest ed.*- -

However, we w1ah to call your attent ion e ga ~.n 
that a s poi nted out in t he ca s es abo ve, all the f acta 
and equities s hould be t aken into consideration by the 
Co~sston before grant ing nny per s on t h e right to 
re-rout~ a h i ghway for t he purpos e of mining the original 
aect i on . 1 As in all situations of t hia kind, the publi c 
good i s supreme and superior to any private right and 
t he ~uities should be carefully weighed before permis
s ion is gi ven. 

CO I\ CLtSI ON . 

It is, t herefore , the opi n i on of t ::is depart ment 
ths t the Missouri State High~ay Con~ssion may. 1n its 
discreti on . after t aking into consideration all of the 
facts and equities, grant permi ssion t o a coal company 
to mine a stt t e hi~hway. pr oviding the company posts a 
bond, builds a proper detour and restores the road 

' 
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after the work is done . to ita original condition. 

Respectfully submitted 

0LJ.JIV£F VI . NOLEN 
Assistant Attorney General 

I PPROVEDs 

COV LL R . ~' h'M' 
(Act ing) Attorney General 
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