
NEPOTISM~ 
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rrt a canaidete for pre s i d i ng judge i s el~cte~ ~d 
vot es !'or the appoJ.ntment of lUs w" . .fe-1 ~ o~aG _~.ea. nephe 
a s ' Superintendent o.f the In.firmarY-, he ~s subject to 
ouster; if he does not conspire , connive or a grBe to 
the appointment and votes agai nst the same, he is 
not subje.ot to ouster. 
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Honorable Walter G. Stillwell 
ProseouttDs AttorDe7 0 
Mari011 COWlt7 
Hannibal, Mlseaurl 

Dear 31.ra 

!2aia Depart:llaat. aelmowledpa Noelp' ~ 7our 
letter. or Jul.J' lSJU:?., 'llbeNlD JOQ ..- ~ tollowiD& 
1nq\IU7a , 

-, .. . - · r:::~,. .. ... -~~ ..... _.,..--~rr:~ ; , · .. ~ \ .... 
''\" .... oi .. • .. ·- ~ ,.... .. ; .. .. • .-Lt. )'> • • 

.: ,~·-:•~ ... / .. au , • ._ .. ., .. : ........ ,.., .. -......... ~- · u poealble aD-.a :·fi.ilowtJiP 
Stlephell Drab la JMRJ ·aotSas· 11'1 the 
oapao.1 t7 or SDperi.DterldeDt ot t.lw 
Coaa'7 1Dftnuo7 • .baYS.Jac beaD Mre-
totore appetat.e4 to •• a poaltlon 
bJ' tY Gt. Jdt . a ... , .... ~WaD 1a 

a bloe4 ----· ~ ......_ c_e · -· flp>let.l •- ••• u~ .,.. •. •Ddt'd.ec. tor 
tale oUS.oe o~: beaKID& JlJdp o~ 
Jll.pl-~~· ........ 

•It Mr. ftrleton ah-.l4 be 
elected to tbe o~t104 o~-~ald-

i.DC· ..... or tiU ~· WCM14 -
tbe then ComltJ' Covt Y 01a te 
the oOAaUtut:1oaal prcw1a1cm aa 
to nepotism b7 re•appolnt~ 
Mr. Drake to tbla poa1t101lt 

Yo\11" requeat 1DY~na ~ conatruotion ot A.rtlcla 
XIV, Section 13 ot- the Cona,1tut1on or Jdaaour1, or,1n 
other worc:la, CGIIIIIlonl.7 reta-rred to aa the "nepotiiiiB section. • 
SAid aect1on ia ae .fo1lowaa 

0 



Hon. -lal.ter G. ~tillwell -2-

"AnT public o~r1cer or empla,e -
o~ this State or or any political 
subdivision thereo.f who shall, b7 
virtue of said off ice or employment, 
h.:ive the right to name or appoi.nt 
any person to render service to 
the State or to any political sub­
d1v1a1on thereo.f, and who aball 
name or appoint to suCh aervice &nJ 
relat1Ye within the fourth degree, 
either b7 cons&ll8u1n1ty or a.ff1n1ty,­
sball thereby for:teit his or her 
office or employment. • . . 

The general principle wb1ch th1a Depa.rtm.nt 
bas ~ollcnred wltb re:terenoe to detendning relationahip 
b7 at'1'1n1t7 1a coa.tained 1n S ~- J. 378- aa t'ollowas 

ttalootl rela•loll• of' tbe hlla1laall 
a.nd blood. rel& tiona o~ th6 wl~ 
are aot relaMd to -ob ottler 'bJ' . 
a.ff1n1 ty. Hor doe a the term 
'a~:t1D1t7' ordinarily include the 
per80D related to the spouse 
stmpl7 by a:tf1nit7.• 

'.Lb.e pr1no1ple is :t'OUDd enunciated 1n the Encyelo-
paeclia Br1ttan1oa. 11th Ed., Vol. 1, page 301 as ~ollowar -

"The marriage having made them one · 
person, the blood. relations ol' each 
are held as rel.ated b7 a:tf'init,' 
1n the same degree to the one 
spouae a a b;r coasangu1D1. t7 to the 
other. But the relat1an is onl7 . ' 
with the married parties themaelves 
and does not bring those 1n a.ff1n1t;r 
w1 tb them· 1n a.ffini t;r w1 th each 
otherJ so a wif'e's slater h&s no . 
afflni ty to her husband' s brother!" 

Applying that principle to the relation whiCh you· 
state exiats witb reference to the blood nephew of rors. · 
Tarleton, ~nose husband is a candidate ror presiding judge . 

/ 
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Hon. Walter G. Stlllwell -a-

ot Marion Couat7.- we are o~ the opinion tbilt the rel.at10D 
enat1Dg 1a one prohibited b7 the nepotl- aeot1on. 

. ~ 

·~~e next discuss the a~fect or Mr. Tarleton in 
the event he is elected, and Mr. Drake is re-appointed aa 
~'uperintenclent of the County Inf1rmal"7• 

A situation s imilar in nature and wherein t he 
principl& can be applied, arose 1n a decision from ~ller 
County., Missouri, in the case o~ State ex ini'. ialcKittrick 
v. n~ttle, 63 ~. w. (2d) 100, 1. c. 101. In discussing 
t he nepotism provision, Judge Gantt says: 

"The amendment is duected again.st 
officials who aball have (at the t!Ju 
or the selection) 'the right to name 
or appoint' a person to oi"f'1~. 0~ 
course_ a beard aots through 1 t• 
otfioial. ...,...t_ or a ~~ajor1*7 
~ot. xr· •'- ... : u.. or U. aelee­
tlGD a •eiBe'P .lllla ..,. Pi_. (po•••),_ 
.eltt.r 'bJ' .,....._ ,. 4eolc1Saa YOte • 
otberw1.-. to DUII8 OP appoint a peiosCD 
to otf'ice, aJld exercise a said right 
(power) 1n favor ot a relative within 
the prohibited de~ee, he violates the 
amendment. In this case it is admitted 
tba t re spcmdea.t· bad euah power at the 
time ot the aeleot10D• aDd tbat h~~exercised 
it b7 naa!ng aDd appointing his 1'1rst 
cousin to the poai tion ot teacher ot 
the school 1n aaid d1atrict .. " 

In the oa se o~ State ex 1nt'. Bll1 a v. Ferguaca. 
~ Ko. 117'1, Judge Hays bold that a m&)'Or i.n appointinS 
hia ttrat ocntsia to the poalUon o~ puBper of the wata> 
worka, is subject to ouakr aa followa& 

" A mayor or a city of the third 
claaa, 1n appolntiag his f'irst 
couai.n to the poa1 tion of pumper of 
the waterworks system of the city, 
violated tbe nepotism amendment 
to the dtate Constitution, Section 
13~· .-trticle XIV, a nd thereby for­
rei ted ~. rigbt and title to tbe 
orr!ce and was subject to ouster in 
quo warranto proceefllng.-11 



Hon. ~alter G. 3t1llwell -I- July 29, 1938 

A more recent case is that o~ State ex rel. ­
l4cKittrick v. Becker. 81 s. w. (24) 9.S, ·which decision 
was also wr1 tten b}' Judge Hays and will be re~erred to 
again in our ultimate conclusion. ihe court held as 
follows: 

"Two of judges of Court of Appeals 
could in exercise of their juris­
diction appoint first cousin or 
third judge as commissioner, and 
such appointment would not violate 
provision of Constitution forbidding 
officers to appoint relatives to 
public service, where third judge 
retrains .f'rom voting and other. 
judges exercise appointive power· 
tree from. connivance. agree.-nt, or · 
conspirac7 (Const, ar,. 1,, .. o. 
a, aflo»ted 1B 11&4} • • 

.laoUler deo1alon with reftnn .. to nepo'1- 1a 
that of State ex 1nf. Horman •• · Bll1a. ~2& Ko. 15,, wh!.oh·­
was really the pioneer dec1s10J:l with re~erence to the 
.nepoti:mt act in this State. 

Conclua1oa,..f 

We are of the opinion that, if the party now · 
a candidate ~or Presiding Judge o~ MariOD County 
llhould he auoceast'ul. 1n his c&Dd1.dao7 aDd beCOJBe the 
PresicU.ng Judge o~ the County Court, and is oODt'ronted · 
with the question o~ appointing h1a ld~e' s nephew as 
SUperintendent o~ the Count,' I~ • he will violate 
the nepot1sa section and be subject to ouster i~ he votes · 
for or participates in na~ the said ~uperintendent. 
On the other hand, if he refrains from voting and the 
other members of the Count7 Court exercise the appointive 
power, free from connivance, agreement, conspiracy or 
collusion, directly or 1ndirectl7, on the part of the 
Presiding Judge with any other member, then the said 



· .. alter G. ..)till well -6- July 29 , 1938 

Prea1d1Dg Judge will not have 'rlolated the nepot1-
sect1on. 

AP!-R OVI<'.....D: 

rtespeattully sub~tted, 

OLLIVER W. NOLEH 
Assistant Attorney-~eneral 


