
MONOPOLI ES: - ) ~ny -c-ontract , agreement or arrang .nen~ made. 
) 

CORPORATI ONS: ) 
wi t h intent to create or maintain a monopoly, 
contrary to the provisions of Chapter 47, R. S. 1929. 

Mar ch 4, 1936 . 

Honorable Walter G. Stillwell 
Prosecut ing At torney 
.t•arion County 
Han~ibal, Missouri 

Dear Yr . Stillwell: 

- ... --

F l LiD 

~~ 

This is t o a cknowl edge your letter dated February 
28 , 1936 , a s follows: 

"This off ice i s now faced with a propo
sition which I feel is of sufficient 
i mportance t o war rant an opi nion from 
your of f ice. 

"In this city t here ar e t wo iee plants 
manufacturing art if1.cial ice. rhere 
are no concerns or i ndividuals enga~ed 
i n the natural ice bus i ne ss. Neither 
of the two manuf acturing ice plants 
mai ntain or opera te wagons for t he 
purpose of distributing ice to customers 
throughout this city . At t he pre sent 
time t here are at leas t f our or f ive 
individuals or partnerships engaged 
in the retail sale of ice direct t o the 
customer . Both of the ice plants retail 
ice at their platform and in turn sell 
it wholesale t o t he people eng9.3ed 
solely i n the re tail ice busine s s . It 
is my f r ank opinion t ha t t he peopl e now 
engaged in the re t ail busi ne ss are fur 
nishing first class and efficient service 
to t he homes and business e stablishme nts 
i n Hannibal at a fair a nd r ea sonable 
price and t ha t t hese individua ls have 
ampl e f a cilities t o t ake car e of t h e t r ade . 
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"The present lee ?lants seem to feel tha t 
they are being adequately and most ef f i
ciently served by the f irma and ind i viduals 
now engaged in the ret ailing and distri
bution of ice a nd the question which has 
arisen is that other parties have expressed 
a desire t o engage in the retailing and 
dist r ibution of ice in this city. Is it 
compul sory on t heir part t o sell at whole
sale t o any other par ties desiring to 
engage in the retailing and distr i b ut ion 
of ice in this city ·? 

"The t wo lee plants in this city have no 
connection wit h each other . nor are they 
f i nancially intere sted in any of t he 
indivi duals or concerns t t a t are peddling 
i ce. The applicable pr ovisions of l aw as 
I see it . are contained in ~rticle 1 of 
Chapter 47. R. s. Mo. 1929 . {P.age 2420). 

"I would like partic ul a r ly to know that 
in the event either of t he local pl ants or 
both would reruse t o sell ice t o people not 
now enga ged i n the distribution thereof 
but who contemplate entering int o this 
field . would it be a viola tion of the above 
mentioned chapter. 

"I would deepl y appreciate your usual 
prompt attent ion t o t his inquiry.n 

Whi l e you onl y request our opinion on the singul a r 
sub ject of whether or not your two local ice plants~ in 
refusing t o sell i ce to people not now engaged in t he distri 
bution thereof but who contempl ate entering i n to t he fie ld. 
would be violating Article 1. Chapter 47 . R. s. uo. 1929 . 
\lthougb we eould dispose of said question wi th an aff irma-
tive or negative answer and cite aut hority therefor . yet . in 
view of the f act t hat i t is of such far-reaching concern to 
t he public . we do not deem it amiss to e labor ate upon 
monopolie s. 
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The appellate courts of ~Ussour1 have had many 
cases pr esented to them concer ning the righ t of corporations 
and persons attempting t o circumvent the statutes r ela ting 
t o monopolies . pools a nd trusts• and a reading of t heir 
decisions . hereinafte r cited. show t hat t he courts have 
very zealously guarded t he interests of the public i n close
l y scrutini zing the f acts in each i ndividua l ca se, wi t h t he 
r esult t hat at t he present time decisions may be found in 
the repor ts condemning all arrangments . contracts. agr ee
ments and combinat ions a nd cir cumstances t hat tend t o l e ssen, 
or with a view t o l e ssen , f ree and f ull c ompetition . s tate 
ex r el. v . Jolar ave Ice & Fuel Co •• 259 Ko . 578 , 1 . c. 608 . 

Cha pter 47 . R. s . Mo . 1929 . rela te s t o "Pools . 
Tr usts . Conspira®s and Discriminations" and Article 1 of 
said chapter defines "pool and trust agreements . " Section 
8701 . Section 8702 makes combinat ions t o boycott or 
threa ten to boycott a c onspira cy . Section 8703 make s 
certain combinations to increa se prices a conspir~ey. Section 
8704 pr e sc r ibes penalties for viol a tions of provi sions of 
said sections. 

I n State ex rel . v. Polar ave Ice ~ Fuel Co •• supra, 
the supreme Court of ttls souri, speaking through Gr a ves. J •• 
a t page 607 quoted t he following f r om State ex inf. v . Int er
nationa l Har ve ster Co . , 237 Mo ., 1 . c . 405 . coneer n in0 s ection 
87G3. as follows: 

" ' It will be no ticed t hat our statute 
is exceedingly broad . It includes not 
onl y contracts . agreements and under
standings . but al so all arrangements 
and combinations . It inc ludes not onl y 
all t hose t hings which tend t o lessen 
full and free compet ition . but likewise 
all t hose t h i ngs which were done wi t h 
the view of l e s sening full and f ree com
petition . In other words . t hi s statute 
punc tua ted and worded a s i t is , covers 
two c l a sses of•arrangements , contr a cts . 
agr eements , combinat i ons and understand
i ngs'; i . e •• (1) t ho se t hat were made 
' with t he vie~ t o lessen ••• full and 
f r e e co~pe tition .' but which may have 
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n ver been so operated a s t o r ea ch the 
result had in view or in mind ; and (2) 
those made ' which tend to lessen • • • 
full ana free competition ' and which 
in fact did l essen competition. 

rr t r repeat that this s t a tute . when fair l y 
analyze d t hus resol ves itself. so fur 
as t he question under discussion i s con
corned. The several c lauses puroosely 
placed therein by t he lawmaking power 
de not mean one ~nd the same thing . but 
were put there pur posely t o be far 
rea ching in effect . It was intended to 
rea ch all c onceivable me t hods which 
mi~~t be de s igned by shrewd 'captains 
of finance . ' The purpose of the sta t ute 
was to t hwart action in the ver y inci piency . 
as well as a l l down the line . It was 
designed t o rea ch a ll arrangaments. etc •• 
whic h were designed and made with the 
view of lessenin compe t i tion . as well 
~ s those whic h in f act did t hat t hing . 
; ither cla ss f alls equal ly under the ban 
of t~e sta t ute- - one no more nor l ess than 
t he other . ' " 

Perhaps a t the present t ime t he ca se t ha t is most 
wi del y known and more frequently cited on the sub ject of 
monopolies and trust agreements . is s t ate ex inf . v. Standard 
Oil Co •• 218 ~o . 1 . The main question i n t hat ca se was . 
"was t here an unlawf'ul combination or agreement existing 
bet ween respondents in r e straint of trade and in fixing and 
mai n t aining prices . • (1 . c . 393) The court en bane extensive
ly reviewed the fac t s and came t o t e conclusion that r esryond
ent s were gull ty an(l entered a decree of oust er. ,\t page 405 
t he cour t said: 

"In the considera t ion of a similar que s t ion . 
arising under the Ant i -trust ~ts or ConJr ess . 
Sanbor n . J • • in the ca se of ?hf l lips v . 
Iol a Cement Co •• 61 c. c. A. 19 . used the 
tol lowiD6 langua3e: 
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" 'It is now settled by repeated 
decisions of the ~m~reme Court t hat 
the test of the validity of a contract . 
c ombination , or conspiracy challenged 
under the anti-trust law is t he direct 
effect of such a contract or combina-
tion upon competition i n commer ce among 
the State s . If its necessary eff ect is 
to stifle competition or to directly 
and substantially restrict it, it is 
void. But if it promotes , or only 
incidental~y or indirectly restricts , 
competition i n comnerce among the s tat es , 
while its main purpose and chief eff ects 
are to foster the trade and enhance the 
business of t~ose who make it , it does 
not c onstitute a restra int of inter-state 
commerce within the meaning of that law, 
and is not obnoxious to its provisions . 
This act of Congress must have a rea son
able construction. It was not its purpose 
to prohibit or to render illegal t~e 
ordinary contracts or combinations of 
manufacturers , merchants , and traders , 
or the usual devices to which they resort 
to promote the success of the business , 
to enhance -their trade , and to make their 
occupations gainful . so long as those 
combinations anddevices do not necessari ly 
have a direct and substantial eff ect to 
restrict competition in c ommerce among 
th e $tates . (Ca ses cited. )" 

The cour t .. aftez• summarizing all t he f acts as to the ac ts of 
respondents in dividing t he state int c dis tricts for the 
purpose of selling oil and g iving a monop ~ly to each corpora
tion, a rrived at t he fol Jowing c onclusion (page 447): 

"Can it be sup -osed for a moment t hat 
such phenomenal results could have been 
accomplished by them if they had been 
engaged i n open competition with each 
other ? Certainly not . They knew tha t , 
and t heir object and purpose in entering 
into the combination was t o monopolize 
the trade and maintain pr ices. which 
they did a gainst all other compet itors . " 
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It is thus seen that the court constantly looked t o the 
sub ject matter as to whe t her or not said agreements tended 
to s tifle competition . The r osults a ccomplished by said 
arrangements were paramount wi t h the court and not the 
manner and met hod that produced said results. In other 
words , any arrangement of whatsoever kind and nature that 
pr oduces t he re sult that deprives the ryublie of the ad
vantages of free competition , is c ondemned. Note t he l an
guage found at pase 451 : 

" The court quotes agaln wit h ap~oval 
the same pj ssa3e rro~ t ne decision of 
Chief Just i c e ruller in Uni ted States 
v. ~ . c. Xnight Co .~ 156 u. s. 1 . e. 
16 ~ quoted 1n the insurance t rust case ~ 
to the eff ect th~t. in order t o establish 
a combinat ion , ' it is not essent ial t hat 
its resul ts shall be a comple te monopol y ; 
it is sufficient if it roall y tends to 

. that end and t o deprive the public ot 
t~e advanta3es which f l ow f r om f r ee compe 
ti t i on .'" 

In Dietrich v . Cape Brewory Ice Co . et al ., 286 
~ • . • 38 , tho Supreme Court he l d that the selling of ice was 
a commodity wit hin the purview of the st~tutes relating t o 
monopolies . The evidence i n the above ca se was t o the ef~ect 
t hattwo manufacturers of ice in the Cit y of Cape 1irardeau 
zoned t he city into three zones and a ; reed to sell ice to 
onl y certain persons in said zones . The court held t liat the 
facts made a case t hat was submissible. The court a t page 
43 said t hf? following relative t o a conspiracy": 

" ' A conspiracy is an a3ree~ont or 
understanding bet ween t~o or more 
persons t o do an unlawf ul act. or to 
use unlawf ul means t o do an act which 
is lawful, but it is not necessar y that 
it s houl d be proven by an express a gr ee 
cent or by o.ire e t evidence~ but may be 
oroven like any ot her f act by circumstantia l 
evidence . ~ ~ *But it must exist bet ween 
at lea st two persons.• Ross v. Mineral 
Land Co ., 162 Mo . 331. 62 s. w. 987." 

' 
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The ca se of State ex r el . v . People ' s I ce Co ., 
246 bo . 168 , al so invol ved a monopoly t o buy and sell ice 
(1. c. 182) . The c ourt at pabe 213 said the f ollowing : 

"The new company took over and carri ed 
out t he c ontracts of the ol d ; contr acts 
whi ch tend , on their face, to show a 
purpose t o restrict compe t i tion. The 
?eopl ets Ice ~Fuel Company had been 
organi zed and employed a s a mere agency 
by and through which the purposes o:f 
t he orig i nal a~eement among the several 
ice compani es in business i n Kansas City 
in 1898 might be ca r ried out . It was 
not , nor could it have been, a uthorized 
by i ts char t e r to directly or i ndirec tly 
monopol ize t~e ice business . and in so 
far a s it proceeded t o effectua te the 
pl ans of ot her c orpor~tions and indi viduals 
to do so . it was a cting outside its 
charte r p~Ners and in defiance of l a w. 
The f eople ' s Ice. ~torage & Fuel Company 
~as not , nor coul d it have been. chart ered 
t c purcha se f r om the People ' s I ee & Fuel 
Company any conspiracy to r es t r i ct c ompe 
t i ti on in which t he latter was engaged, but 
its s ub sequent participation in any s uch 
agreement cannot be defended on the ground 
t h.a t the agr eement or cons pira cy ~ ~ s in 
e~istence before the cor pora t ion was . To 
hold ot herwise is t o say tha t individuals 
and corpora t ions ma~ conspire t o restra in 
tra de and l essen compe t i tion , i n viola t ion 
of t ho statute ~ and then by subsequently 
for ming a cor pora t i on to carry out t hat 
conspir a cy put t hemselves a nd the corpora
tion t hus fo r med beyond t he reach of the 
s t a tute . That t he sta tute can be thus 
evaded we decline to hold. " 

At page 221 t he court said: 

"The sta t u t e of this St ate lea ves scant 
room for c ons t r uction. Ne are not concerned 
i n this ease wit h a ny question a s t o a c ontr act. 
other wise l awful , which incidentally res t r ains 
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t r ade. The r u l e a ppl i cable in such 
a case is not appl i cable in th is. Nor 
i s it wi t hin our provi nce t o 0 ive t he 
s t a tute any other meani ng t han i t s 
language i mports . Our duty t o apul y 
the statute a s it i s writt en i s as plain 
a s t he language of t ha t sta tut e a nd i n 
t hat l anGuage t here is no a mbiguity . 
The s t a tut e condemns ever y d i rect re s t r aint 
or-trade. t rea t or small. It cl oses the 
only door Ero~which a oubts a s to i t s 
con s t r uction c ould en ter by positively 
pr ohibiting def i ned combi nations without 
regard t o wha t t he court s may thi nk a s 
t o t he ex t ent of their' eff ect . The .Legis 
la t ure saw f i t t o orda in ' t hat competition 
and not combi nat ion ' shoul d obtai n i n 
busine ss i n t he St a t e . ,s l ong a s it 
moves in i t s con stitut i ona l orbit the 
judgment of t he Legisla ture is final and 
t he wisdom of its enactment s is not open 
t o questi on i n t he c our t s . " 

The St . Louis Co ur t of Appea l s i n ~ al sh v . ~ss 1n . 
of a s t er Plumber s . 97 :·o. \pp . 280 .. hel d a c ont r a c t unl~w
f ul which onl y permit t ed members of the Associ a tion of ~~ster 
Pl umbers t o purchase sup~ l i e s f rom r e s ponden·t cor por a t i on 
( 1 • c . 291 ) . 

\ readi ng of the above ca ses c onclusive l y shows th a t 
a ny munufa cturer or se ller of any product s . co-nodi t y or 
arti cle t hat en t er • into an agreement. contr act or ot h er wise. 
t hat r e sults i n t he stifling of free and full compe t ition . 
vi ol a t e s t he sta tutes and i s unl awful. The manner an d me t hod 
employed is of smal l consequence if t he resul ts tend in part 
or i n ful l t o e stablish a monopoly . However~ the court s have 
r eco6nized the right of one t o se l l t o whomsoever he chose s 
j ust so l ong a s such person doe s not ~ve t he i ntent to 
s t i fle c ompet i tion and t end t o cre~te a monopoly . Thus when 
a per son sells t o only certain i ndividual e and r efuses to 
sell to other s . the f acta shoul d be cl o sel y scrutini zed t o 
see if the r e sults reached do hD f a ct tend t o create a monopoly. 
You will understand then t hat it i s di ff i cult for us t o give 
a "yes" or "no " answer t o your question a s t o t he loc·:1 l pl ant s 
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in refusing t o sell ice t o people contemplating go1n ; int o 
t re ice business . 

In Wals ~"- v • . \ ss ' n . o" I .. s t er ?l umbers . supra , 
the court very ably ~iscussed t he r i ght of ~ iti ~ens to 
aeal with vhomsoever such pl eases ~ s f ollows (1 . c . 288 ): 

«In Hunt v. Zimonds , 19 .Io • • a t page 
586 , the cour t said: ' It i s obviously 
t he r ight of every citizen to deal or 
r efuse t o deal wi t h any other citizen . 
and no person has ever t hought himself 
entitl ed to complain in a court of 
. ustice of a refusal t o deal with him, 
except in some c~ ses where , by r ea son 
of t he public character which a par t y 
sustains , t her e r ests upon him a legal 
obligation t o deal and c ontract with 
others.' 

"The same doctrine is announced in 
Hamilton- Brown Shoe Co . v . Saxey , 131 
Mo . 212; St ate ex rel . s tar Pub . c o . 
v . Associa ted Press , 159 Mo . 410; Carew 
v. Rutherford , 106 Mass . 13; Brewster 
v . C. iller' s Sons, 38 L. R. \ . (Ky . ) 
505 . Cooley , in his work on Torts 
(2 Ed. ) , page 328 , states the principle 
br oadly as follows: 'It is a part of 
every wan's civil right s t hat he be l e t t 
at liberty t o r efuse business rela t i ons 
uith any person whomsoever , whe ther the 
r efusal r e sts upon reason , or is the 
result of whim, caprice, prejudice , or 
~lice . ' 

"In a lker v . Cronin , 107 Lm ss . 555, it 
is said: n~~very one h.1s a right t o enjoy 
the f ruits and advantages of his own 
enterprise , indus try , ski ll and credit . 
He h~ s no right t o be protected against 
competition; but he has a right to be 
f r ee f r om maliciou~ and wanton interfer
ence , disturbances or annoyance. If 
disturbanc~ or los s comes as a r esult 
of co~petition , or the exercise of like 
rights by others , it is damnum absque 
i njuria , unl e s s some superior right by 
contr a ct or otherwise i s interfered with.' 
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"\ capitalist bas t '"'e right to employ 
his capi tal or t o hide it away and 
refuse to u se it , so long a s he does not 
become a public charge, and a man without 
capital ~~y l abor or refuse t o l a bor, so 
l ong a s he keeps out of t he poorhouse. 
So also have capitalists the right to 
combine t heir capital in productive enter
prises and by l awful competition drive the 
individual producer and t he smaller ones 
out of b usiness . 1nd l aborers and 
ar tisans have the right to form unions 
and by their united effort fight compe
t i tion by l awf u l means . !..nOW v . ',heeler . 
113 r.ass . 179; Ua s t er Stevedores' \.SSOeia 
t ion v • . :alsh , 2 Inl y 1; ~eg . v . towl ands , 
( 1851 ) 2 Den . c. c. 364 . Lnd courts will 
not l a y their hands upon eit her to restrain 
them, however fierce t he compe t ition. so 
lonJ a s t heir methods are l awful . But if 
either steps without t~e pale of the l aw 
~nd by f r aud . misrepresentation. intimida
tion , obstruction or mole sta tion hinders 
one in his busines s or his avoc~tion a s 
1n artisan or laborer , courts have not 
hesita ted t o interfere -and to afford 
remedia l relief , either b awarding com
pensator y damages in an action at law or , 
\\·here the in jury is a continuing one • 
by grant ing injunc tive relief . {Lany c~ses 
ci ted . )" 

Corpus Juris, Vol . 41 , pa3e 138 . says the following: 

"In the absence of any intent or pur
pose t o create or maintain a monopoly , 
a tr~der or manufac turer enga3ed in an 
entirely p~ivate busine ss has the right 
to exercise his own independent dis
cretion as t o parti es wi t h whom he may 
deal, and may sell or refuse t o sell t o 
whom hs plea ses, unl ess such rofusal is 
part of an illegal c on spiracy or combina
tion; .;,.. {.· -:s-" 
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In Di e tri ch .. , . Cape ar ewer y (, Ice Co . , supra . the 
co Jrt a lso said ( page 43): 

" ~rgument is a dvanced . f ounded upon the 
right of a pbrson enga0ed in a business 
private in character . t o buy from whomso
ever he pl e ases. to sel 1 to whomsoever . 
he will. or t o r efuse t o aell to a par
ticular person. The right does not extend 
t o t he a llowance of an a6reement and c on
cer t ed a c tion thereunder of such person 
with others s i milarly &nJa0 ed . in the 
accomplishment of a co~non design . to 
de stroy the busine ss of another . or to 
the making of an agreement forbidden by· 
l aw . i nd concerted a ction thereunder . 
inflicting an injury upon the oublic • 
• bat the defendants could have done 
severall y . by ina ependent ac t ion. is 
essentially d i fferent f rom what they · 
might do co l lectively. pursuant to an 
agreement be tween themselves and by con
cer ted ac tion thereunder . Helm ~rewing 
Co . v . Belinder . 37 o . t..pp . 64 . 71 s. l . 
691; St ate ex rel. v . Peopl es I ce Co., 
246 Mo . 221. 151 ~. w. 101; ~tate ex i nf . 
v . Ar mour Packing Co ., 265 Mo. 148 , 176 
s . .. 382 . " 

The ca se of Cantrell v . Knight . 72 ~. . • ( 2d) 196 .. 
i s an interesting c ~ se which hol ds a contract vas not void 
!:I. S in re s tra i nt of trade ; t he pri~f'ield Court of Appeals 
(1 . c . 200 ) having t he following t o say: 

"The c ontract is not void a s in r e straint 
of trade . It i s based upon a valuable 
consideration, as well a s the mutual 
promises . and while not limited a s t o tim~ 
it is limi ted to the particul ar loca tion 
where t he business of defendant was be i ng , 
conduc t ed. The fa ilure of the c ontract 
t o limit as to time does not make it void 
if otherwise va lid. Gordon v . ansfield, 
84 l' • App. 367; Vandiver v . J . 1{ . Robert
son ~ Son . 125 Mo . App . 307, 10 2 s. w. 
659 ; Cl a bau_sh v . Heibner (r. o . ~ pp. ) 236 
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s. ~·: . 396 . .Yhile the e ontrac t n:ay be 
s...1 id to r estrain t rade t o a limited 
extent, that was merel y inci dental and not 
unr easonable . I t is not s uch a c ontract, 
standi ng alone ~ as is prohibited by our 
s t atute against pool s , t rusts and 
discr i minat ions {chapter 47, See . 8700 
e t seq ., R. s . Ho . 1929 ( ~o . st . Ann . 
j ec . 8700 e t seq ., p . 6486 et seq . ) ) . 
St ate ex rel. v . Standard Oil Company , 
218 JI O . loc . c it. 416 , 116 s. . 902 , 
Fi nck v . 5ehneider Grani te Co ., 18 7 
.!O . 244, 86 S . W. ·213, 106 Am . St. Rep . 
452 . This i s simpl y a contrac t be t ween 
two individuals for ·the exclus ive r i gh t 
to sell on t he part of one , and the 
right t o purcha se on the part of the 
other, all of a certain produc t a t a 
particu l~r pl ace a nd did not materially 
affec t t~e public inter est. We are not 
c onsidering a ease where t here might be 
sever al of such contracts , which~ consid
ered t op,ether , would r ender what wa s 
otherwise a l egal cont r ac t, entirely void 
aa a c onspiracy in restraint of tra de . " 

Conclusion . 

Fr om Lhe foregoi ng it is our opinion t ha t the two 
l ocal pl ants loca ted i n Hanni bal, Missouri, may~efuse t o se l l 
ice t o peopl e not now en6aged i n the distribut ion t hereof 
but who c ontemplate entering int o t his field , " and not viol ate 
the pr ovi si on s of \.r tiele 1, Chapter 47, R. s. :ro . 1929 , if 
there is a n a bsence of an intent or purpose t o cr ea te or mai n
tain a monopoly . 

1he dut y i nvol ves upon you to analyse t he f acts t o 
see if sucb r ef usal is for t he pur pose and intent t o cEeate 
or ma n tain a monopol y and if you come t o the conclusi on such 
is t ho i ntent, then proceedings should be insti t uted under 
~nw by virt ue of Section 8705 . R. s. Mo . 1929 , in our opinion . 

AP-ROVED : 

J ... 1m ti . HJFFIIAN, Cfi" • -
( ~c tin2) Attornev- GAneral 

Yours very truly , 

James L. HornBostel 
Assistant Attorney- Genera l 

TT ..z . v n. 


