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Houoreavie Furrest Salu
State Aualtor
Jefferaon City, kis=curi

Dear gir:

This epartment 1s in receipt of ycur reguest for an
o, inion with respgect to the claim for state income tax
axsainst J. pB. Reynulde and other iudiviacual stockholders of
the Kansas City Life Iusurance Compauny oun dividends pald
ia 1030, 1231, 1932 and 1lwd3d.

We hove bLeen furnished by Mr. James @, BArcaddus
ana Mr, Fronk W, McAllister, Couunsel for J. B. Reynulds aand
vthers, & mesorandum of sut.orities supporting tunelir
position in the matter. Bbriefly, it i& the position of these
gentlemen that the divideuds they receive from the Kaneas Clty
Life lusurence Company are not subject to the iacome tax
laws of the State of Missouri, for tue rezs.n th.t if the
dividewds had Deen paid by the Kansas City Life lusursuace
Coaptuy Lo & corporation tne same would not bw subject to
téx, wuu tu tux ludiviaual stockholders wsoulou be ulscrie-
fuatory amd io viclaticn of sectiona o of Article X of the
Coustitution of the otsve of Wissouri, which provides as
follows:

"Taxes aany bLe levied aud gullected

for puollic purposes oaly. Tuey shall
be uniforw upon the sswe cluss of
suljects withia the territorial Limits
of the suthority levying Sue tax, ana
ali taxes suall be levied aud coliccoted
Dy pensral laws,* '
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fection 10110 Laws of Hisrouri 1531, page 366, provides
in part as followes

“There 1z heoreby levied a per centum

tax on not income in each ye=r ps
followes First, for the ion of

the year 1931 after June 0 1931,

remal after thic sot begomes effegtive
and for vhole of each sucgeoling year
thereafter, at the times and in the mamner
now or hereafter provided, a tax shall

be levied upon, assossed net,
eollocted and pald by every ine
dividual, a2 citizen or resident of this
state, upon net inocoms regeived from gl
sourges during the preceding vesr in
expess of the exemti-ns now or

provided,® » ® a9

Section 10117 laws of Miscowrl 1031, page 363, provides
in part ns followes

“Income shall include galns, profits,
and earninge derived from salaries,
wogos or eompensation for perconal
services of vhatover kind and in vhot-
ovor fom pajdin::.n ‘rom profescions,
vooatione, bue ses, trade, commeroce,
or cales or dealinge in vroperty,
whether real or verconal, grovwing out
of the ownerchip or the use of any

intorest in real or personal
and from interest, rent,
soourities and ne, profite

earnings from any otfmr transactione
of any bucinere carried on for gain
or‘proﬂ.t; and from any source whetover;

& & a0

It 1z clear therefore from a concideration of thece two
etatutes that in the abeence of congtitutional restrictions the
dividondes to J, B, Reynoldn and others 4 by the Kzanaaes Ci
Lifs Insurence Company are cubject to inoome tax law of
ftate of Mirsourd, It 15 clalmed howover that the foll
portion of "egtion 10117 violatee fegtion 3 of Article X of the
Constitution of the Ntate of Nismouris
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In the oca o of ftate vo, Wieconain Tax Commiaes
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property, or an interest in property .
. as such. It is & ovurden laia upon

tue reciplent of an {ucome. sState

ex rel. MauitowoC L&s Uo. v, #ilse.

iax Comm., 1ol #ieé. 111, 154 N. ¥,

o4u,; state ex rel., pundy vs, Nygaard,

134 wmis. 307, 1l0oc N. &. 87.

1t follovws from this that though the
sur_lus o4 hand Junusry L, lwll, was
ot auses-&ble as incume Lo the
sorthrestern Lumber Company, it was
apsessuble a8 such to the stockholders
therec! wieu distribuved as divideuds
auring 1l¥ll.® ° & e e

The uniforuity clause of cur constitution does not mpply
to fucome tuxes, the only uniformity requirea veing uniformity
withian & clasa. A corporati.n 18 one person, a stockhclder in
the corporation is an entirely aiffereat person snd both may be
taxed esparately, and the fact th t income paysble to &an io-
dividual wmight be subject 10 tex whereas the same income 1if
pay&vle to & corporation would be exempt, does not viclate the
uniformity cleuse of cvur constitutica. in fact, cocrporaticns
zight be entirely exempted froa the provieicus of cur iacome
tax lar and the law yet remeiln vallid. This is made clear in
the case ¢f Franklia ve. Corter, cited by the Circuit Court of
Appeals, Teutu Circuit, &nd reported im H1 Fed. (3d) 3456, wherein
the Court said:

"Tue wuestion here is whether tue clasgi-
fication iu toe ianstaut case rests upon

a substaantial ciffereace aad bears a
reasconable relatioa to the ovject of the
legisiation. Tiuls precise question was
cunsiaered iu Couner v. State, 82 N.H. ®
Ad8, 130 A, 4567, anu tne court neia the
New Hampsiire statute valld on the ground
that avoidance of double taxation was &
sufficient ovesis for sucku classificaticn.

A gener .l income tax Law fmposiug o tax
alike ou corperuatic .@ snd natural perscns
wils fesult im aoubie taxatica of the

¢ rulage of corporutions pald as diviaeuas,
unless some wmethud 18 devised to exeupt
elther the cor oration or 1its stockholders
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from tue waX on such esaruings. Ia framiag
the lucome tax law iu questioa, the

Vklabosma legislature uusertook to aveid

the fajustice of taxlug voth the corpcration
gaa its suarebolders cn the earni.ge pela
&6 ulviaeuas, oy providiang tuat the share-
holders sioula pay taxes on such earnings
when received by tnem in tue form of
divideads, and exem, ting the cor,cratioa
fiow the Bax.

A tax laid upon only tue earnings of &
corporation when pald to its stockboldsrs
a8 divideuds resultsultinately in a tax
on & substantial ,ortion of such earaings
and avoids doubie uaxation thereoan.

1t is our oy iuion thut there is & sub-
stantial diflereunce oetseen corporations
and asturdal persoas for fuccoze tex purp.ses
because, ordisarily, & large portion of
the earulogs of o corpuration are paid to
ite stoogholders as divideuas and are
income of both the corporation and such
stodcnolders; that it «fforde a rational
basis for tue cluseiflication provided by
the stntute Lere in guession; that such
classification rests oa a uifference
baving a falr and substaantial reiation

to the cbject of tue leglelation; and that
1t resules 1o llke treataeut to all
perscns siallarly situated.” * ~ **

In the case of sualelas vs. Wililams, 19 8. ®. (2a) 3860,
the Suprewe vourt of Tenuesses sald with respect to the uniformity
section of tlLe Teanessee Cunstitution:

“¥e see no necessity of an iaquiry as to
the nature of the lacome tax autboriied
by the Yeunessee Coustituticn. section
28 of articlie & of our Constitutioan, ex
vl terwiul, excludes the iamcome tax from
the BCo, e of tLe eyuality and uniformity
clause. The lsuguege is that 'all pro-
perty suall ce tuxed according to its

velue (aa valore:-)* * * *gg thut taxes
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shall ve ecgual &ud unifors througbout

the State.,' The reguirement for eqguality

and uuiforuwisy appiies to teaxes on

property t=xed Gccording to ite value

Or ad valorem, GOuch requirement 13 not

im os8ea with respect to privilege tazes

authorized in the next clause, nor ise

such requiremeat imposed in the folliowing

clau-e Oou tihe Bulborized 'tax on iacomes

derived from stocxs eud bonus not taxed

#d velorem.' 5Oth tne privilege twax

clause snd the luc.uwe tax clause wre

special provisions, excepiione tc toe

&d valoresm tax cleuse, clear of thue

restrictions conteined in the aa velorem

tdx clause.,* * v * =

o686 ulsu Cumner va. State (sup. Ct. hew nempshire) 130

Atl. 307. Appeal of Vaa Dyke (Sup. Ct. of Wisccmsim), 259 K. .,
7C0C.

Aud iu the cuse of Diefeadorf ve. Guillet (Sup. Ct. ldabe)
L0 P. (3a; 407, L. ¢. 417, the Court said:

“Houe of toe ciassificetiocns cuampisiuced
of are oujecticnavle. Jiale €z fel. £nox
ve., Lulf, ¥. & N. B, Co., 136 Niss. 7C,
104 9. ©bbv. The supreme Court of the
Unitea -tates, in coustrulng the Federal
Iucome Tax, hee uniforaely sustained the
progressive gradusilon of tax, aud the
differences in exesptions and rates of
tax 48 applied t0 fandividuais sud B
corporations, LprusLaver ve. Umion Facific
R, Cu., 24C U. 6. 1, 38 8. Ct. @36, &0

L. Ed. 495, 504 L.K.A. 15170, 414, Aan.
Cas. 1lbl7:4; Fort “mith Lumber Cu. ve,
Arsansas, etc., a8bl U.3, Bd&, 40 s5. Ct.
304, 64 L. Ea. 3bo, Sw8. Credits sllowed
to individuals are based upon the need

of reserving %0 them uulmpaired an

fucome adequate tc provide the necessities
of 1ife (Im re Opinion of the Justices,
84 N.d. D509, 149 A, 321,, & purpose which
cannot be appiled to corporaticns. Gee,
also, stapnley v. vates, 179 Ark. 8866,

1y 8. %, (24, 1000, The progressive fora
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of tax has veen upheld ia sState vs.
Frear, l4c #is. 406, 154 N.#, 973,

130 N. %, 104, L.H.A, LlPlOs, 56,

606 Anu. Cas. 1¥l3A, 1147, aad sShielas
ve. %illlams, 159 Tenu. 3456, 18 8. W,
(3d) 3B8l.® = © *»

The Buprexe Cuurt of Kissourl in L9338 ian the case of
pacuu ve. hRanson, 56 U. ¥. (2d, 786, likewise passed upon this
question., Judge hagland sajla:l

"As to 1is contraveantioa of the uai-
formivy provisica, we sajid: 'TLe Con~-
stitution (section 3, art. 10, grovides
'‘taxes way Le levied and colliscted for
public pur.oses caly. They shall be
waiform upo.. the same cless of supjects,’
etc. sy necessary faplicatioa tuis coan-
stiiuticnal provislon recogaizes the power
of the Leglelature to clessify the
subjects faliing within {ts restriction,
and oniy requires that the tax shall be
unifore upon the classified persons, or
the classilfied su jects ¢f taxation.

In the ¥lssouri act under review, per-
sons, corporaticmns, aand eantities are

disti gulsted and clas:\1fied. The act
al80 provides & classiflic tion as to
the amount of the portion of tohe net
income of euch cluss of persous,
corporations, or eatities winich is

Bubject to taxatiom thereln., The act
further proviaes for the payment of an
fdenticai raie of taxatioan upon ssch of
the classificaticns of 1lacvae subject to
ite burden, &ad that eadh persoan,
corpuraticva, or eatiiy soball pay the

sume tax wulch 18 palc vy every other
person, corgo:utiocn, or eatity belouging
tv Lhe sawe class., That the Leglislature
bad tue po &r to Create such clas-ification,
is laplied by the very terse of the pro=-
vision of the Coustitution (sectiond, art.
10, that texes loerceunder shall ve unlforn
UpOh tie sawme class of sub ecis. Necessarily
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tale language wouldu De wehningless un.ess
futerp:eted to empover tue Legislature

to create distiuct classes of 'subjects.'
Ia the act uuder review it 18 not even
cualeuued '"Coucediug She power to levy the
tax, that Lue provisicas distiuguisbing

tue persvus and grading the tax to be paid
iu sccordance with such distiuctions are
wot founaed im reascu, in justice, aud for
the utility of tue public--the true criteria
which should govern sll legislative action,
Indeed, the esseatial justice of the
sarious clessifications of the act secws

to be evigeag,'* * + =%

CUNCLUSLOx,

In view cof the foregoing, it 1¢ the opinion of this Depart-
ment that the eesmption provided f{or in Secoticon 10117 a8 to dividends
received by one corporstion from another corporation, ie not arbitrary
nor discriminatory and does not viclate ucetiom 3 of Article X of
the Constitution cf the State of Missouri. Toils classification
between corporaticus and private perscas is re:.scnsole and within
the power of the Gen.ral As embly of the 3 .ate of Missouri. Whether
the exemption should or should not be provided for by law is aot
ours to detormine, the propriety, »1sdos ana sxpedieucy of
legislation beluyg exclusively & amatier for the Leglslature.

Hespectfully submitted,

JUHN %, HOFFMAR, Jr.,
Assistant Atlorney uveneral
AP rnuvVEL:

ROY MOKITTARICK,
Attorney weneral
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