i
TAXATION: Wees, voumissions and costs for services actually
~ performed allowed in bankruptey.

October 30, 1935, '~

Honorsable Forrest Saith
State Auditor
Jefferson City, Misscuri

Attention of Mr. W, A. Holloway.
Dear 3ir:

Afknowledgment is made of your reguest for an opinion
of this office on the following matter:

“ie reguest that you furaish this Office
with your official opinion as to the
following points of railroad tax law,

Where & railroad is in bankruptcy in the
United “tates District Courtwmder the
present amended bankruptcy statutes
providing for reorganization, should the
Federal Court allow and order the trustees
in bankruptey to pay the interest,
penalties, Collectors' commissions, Attor-
neys' feee and costs which are provided
for by Article 13, Ohapter 59, R. 8.
Missouri, 1938, with reference to taxes
on railroads. @Sections 10043, 10044,
10035, 10034 and other sectione of said
articie.

The railroad was adjudged & baukrupt
June 7, 1933 and the tax bill is for
taxes levied in the same year, 1933.

It is urged by the railroad that Section
57J of the Basnkruptcy Act and the Federal
decisiocns, forbid the allowance of
penalties cud forfeitures cn taxes and
that their conteantion is further supported
by the case of State ex rel. Crutcher vs,
Koeln, 61 &. %, (2ad) 750.
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Section 57J (or 93J) is as followe:

'"Debts owing to the United Steates, & state,
& county, & district, or municipality as

a penalty or forfeiture shall not be
allowed, except for the amount of the
pecuniary loss sustained by the act,
transaction cut of which the penalty or
forfeiture arose, with reasonable and
agtual costs occasloned thereby and such
interest as may have accrued thereon
sccording to law,'

Are the tax pemalties, interest, commissions,
attoruey's fees etc, debts within the
aeaning of the bankruptcy law?

It appears to us that the Koeln case

above wmenticned is not & raiiroad case,
that it does not interpret railroad law,
and that the statutes passed upon by it
have mostly been repealed or have expired
by their owa limitation, such repeal and
expiration naving coccurred before Jenuary
l, 1534, that being the cate when the tax
penalties began to sccrue on the instent
tax bills. And it scems to us that our
Legislature made an alwost eatirely
separate code of lawg for the assess-

ment and taxation of reilroads in Iislouri=
providing swmong other things for Cocllector's
commissions, interest, Attorney's fees

and costs, on delinguent railroad taxes."

Sometime &go we hLad an occasion to pass upon this guestion
and under date of March 236, 1835, this office reudered an opinion to
Hon. David R. Clevenger, Frosecuting Attocrney of FPlatte County,
Missouri, wherein it is stated:

‘Insofar as other chargee are councerned
such &8 collectors' commissions, clerks
fees eto., it is difficult, if anot im-
possible, to place these withia the s;o-
visions of Subdivision J of Section 83,
Title 11, U.5.C.A. as being penalties and
forfeitures, as they are certainly com
pensstions allowed others who are required
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to perform duties by virtue of the failure
of the taxpayer to pay the tax when due,
and if the acts have actually been per-
forwed, the costs allowed by law should
be paid by the Trustee in Bankruptey.*

The conclusion of that opiluion reads as follows:

"It is therefore the opinion of this office
that the Trustees of the Chicago, Hock
Island and facific Railroad Company are
liable to the State of Misscuri as in-
terest on delinguent taxes six per cent

per asnnum on such taxes from the date of
delinguency until paid.*

“bile it is true that the statements relative to the
comuissions, fees and coets were not directly involved in that
oyinion, that oplulon does conciusively dispose of your guestion
relative to the penalty interest on taxes due from bankrupt rail-
roads. We are eanclosing a copy of that opinion for your examination.

¥e shall not deviate frow the statesents made ia that
opinion relative to the commissions, fees and costs, but due to
the fact that the case of State ex rel. Crutcher vs. Koelm, 61
8. W. (3d) 750 has veen cited in your reguest and might tend to
confuse the issues, we herewith give to you our views concerning
such case and its application to Section 57J of the Bammkruptey
Aet, 11 U.8.C.A. 83J. It is true that the Supreme Court of this
State in the case of U-utcvher ve, Koeln supre stated that the
term “"penalties” was geueric and included within its terms
coumissions, fees and costs alloved the various county officials
and appointees for their services rendered in connection with
the collection of deilnguent taxes, however, it must be remem-
bered that that decision construed a state statute having in
mind the reliefl of delingueant taxpayers, and the Court was called
on to construe that law in view of the relief which the
legislature undoubtedly indended to graat delinqguent taxpayers
of this state, While 1t i& true that these commissions, fees
and costs may have been construed as within the term "penalty*
ag used in Senate Bill 80 of the 57th General Assembly in
Regular Session, that holding does mot necessarily iadicate that
these charges are the type and character of penalties which may
not be allowed under the provisions of Section 57J of the
Bankruptcy Act and certaianly If they are to be construed as
penalty or forfeiture they must be held to be within the
exception set forth ia that section. For convenience we herewith
gquote the section:
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“Debts owing to the United states, a
state, & county, & district, or
municipality as a penalty or forfeilture
shall not be allowed, except for the
amount of the pecuniary loes sustained
by the act, transaction out of which'
the penalty or forfeiture arose, with
reasonable and actual costs cccasioned
thercby and such interest as may have
accrued thereon according to law,*

The exception is that the amount of pecuniary loss sus-
tained by the act cut of which the penalty arcose shall be allowed.
Therefore, if the delinguency cof the tax has reguired the per-
formance of additional duties by the taxing autiorities and it
has been uecessary to employ attorneys to effect the collection of
the tax, the compensation for these &cts, which have actually
been perforwed is not to be construed as an cutright penalty, it
represents a pecuniury loss sustained by the asction of the tax-
payer in failiing to pay his taxes within the time required by law,

The situation presented is somewhat analogous to that
considered by the Supreme Court of the United -tates in the case
of United s:iates vs. Childs, 366 U.S5. 304, 69 L.Ed. 296, 1In this
case the Federal Government preseanted & claim for taxes accompanied
by & claim for penalties of five per ceat and interest of cne per
cent per wonth, The trustee took the position that the taxes
alone should e ordered pald with simple interest and that the
penalty of five per cent should be disallowed and interest in
excess of six per cent per asnum likewise disallowed bedause of
the provisions of Section 87J nerelnbefore referred to. The
Supreme Court ordered interest paid at the statutory rate of
one per ceant per month, arriving at its conclusion partly by
means of the following statemeat, 1, c¢. L.Ed. 300:

"At the cutset we are confronted with
the difference between penalty and
interest. A penalty is a means of pun-
ishaent; interest a means of compen-
sation.*

The opinion concludes with this statement, 1. ¢. 301:

“The tax in this case is one on inconme;

& burden imposed for the support of

the government. Interest is put upon

it and so denocminated, distinguished from
the 5 per cent as penalty, cleerly in-
tended - to compensste the delay in paywment
of the tax, the detriment of its non-
payment, to be continued during the time
of its nonpayment--compensation, not
punishcment.
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80 in the iunstant case the commissions, fees and costs
are not assessed ag & pure matter of punishment to the delinguent
taxpayer but are charges made to compensate those obligated to
perform services made necessary by the acts of the delinguent
taxpayer.,

It has been the uniform ruling in this state that tax
collectors are to receive additional compensation for services
perfor.ed in the collection of the delinguent taxes. This prin-
ciple was anncunced in the case of &Siate ex rel. Shannon County
vs, Hawvkins, 169 Mo. 615, comstruing what 18 now Section $968,
page 439, Laws of Missouri 1933, the section which allows collectors
t¥o per ceat commission for the collection of deliugueant taxes,
other than railroad taxes. The Court at page 630 stated:

“Section 9309 deals with the gosts

g;;¥ ed i
ada :101% ﬁ% 2%%& :s one, % tho:O

are to be pald by the delinguent, and
the collector is allowed ounly four per
cent. Otherwise we would have the
result in Shaunon county that the

State freely allows the collector five
per cent for merely receiving and paying
over taxes which the taxpayer teuders,
but allowing him nothing by the State or
county for collecting delinguent taxes
at the end of a lawsuit, and after
making out various delinquent lists and
performing other duties, in eanforcing
payment. *

The extra services referred to in the foregoing gquotation
are those whioh are made necessary by the failure of the taxpayer
to pay his taxes within the tize reguired by law,

You ask if taxes, penalties, interest, commissions,
attorneys fees, etec., are debts withian the meaning of the bank-
ruptey law, Taxes have always beenconstrued and treated as debts
within the meani of the Bankruptey Act. Kaw Boller Works ve.
Shaw, 330 Fea. 587; United States vs. Childs supra. It appears
that the term “debts" as used in Scection 57J of the Bankruptey
Act is used in its broad sense and is synonymous with existing dues
of all types and desériptions., This is evidenced by the fact
that to give & law any significance & penaity is a debt within
1ts weaning, while according to the weight of authority a pemalty
is not a debt within the ordinery or restricted use of that term.
A8 stated in 17 Corpus Juris 1376, ceotion 1:
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“Ordiuarily the term impoeris a duty or
obliigation to pay, tae eanforcemeut for
which an action will lie.*

The tera “debt" as used ia the Bean.ruptecy Act has been
construed to include sttorneys fees. Cldham vs., FPurker, 5 Federal
(3d) 688, As far as section &7J of the Baukruptcy Aet is councerned
the term *debt* iucludes commissions and costs &e well as attoruneys
fees.

CONCLUSION.

It is therefore the opiuion of this office that the
provisions cof Subdivision J of 8Section 57 of the Bankruptey Act,
11 U.S8.0.A, 83J, do not forbld the allowance of such coamissions,
fees and costs «8 the statutes of Missouri grant to officials
and appointees for the perfor:ance of duties reguired to be done
pecause of the faillure of the taxpayer to pay the tax when due,
if such duties have sctually vceen performed.

ﬁ.spongllly subui tved,

ARRY 6. SALTNER, Jr., /
Assisiant Atxarnoy Geueral

AFFROVERD:

JOHN 4. HUFFNAN, Jr.,
(Acting) Attoruey General
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Enclosure.



