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T.UATIO fees , cowmi s sions and costs for services actually 
perfor.m~d allowed in bankruptcy . 

october ~o, 19~5. 
I J ,:; 

Honor~ole Jorreat Smi th 
S tate Audi toz 
Jef f erson C1ty , t saourt 

Attention of Mr . • A. nolloW&J . 

D a.r _,ir: 

A4knowledgaent is ~de of your re ueat for an opinion 
of tats off1c on ~be following matter: 

• e requeat that you fuzntah this Office 
wttb your offtctQl op1nio4 ae to tne 
following voints of railroad tax law. 

here a railroad is ln' bankruptcy tn the 
United tatea D1&tr1ot Cour ttnder the 
present &mended ban~ruptcy •tatutea 
provi d i ng for reor &Jlizati on, shoUld the 
Federal Court allo• and order t he trustees 
in bankruptcy to pay the interest, 
penalties , Collectors • commisatone, Attor­
neys • feea and coats which are provided 
for by Article ~3 , Ohapter 5~ , ~ ~ s. 

i&aourt, 19~~ . witn reference to tax~• 
on r 1lroada . ctions 10043, 10044, 
10C3b, 100~4 and other sections of said 
uticle. 

the railroad aa &dJu ~•d & ba.krupt 
June 7, 1~33 &nQ tbe tax bi ll 1s for 
taxes levied 1n tno aa~e year , 1933. 

I' 1s urge~ Dy tbe r a1lroud tha t aection 
57 J of tbe t~•.nnu~ oy Act anc1 the Feder al 
aeo1s1uus , forbid the allowance of 
~8QAlt1C6 U forfeiture& OU taxes &nd 
tna t their oonte.ut1on 18 furtner supported 
by the case of tat~ x rel . Crutcner va. 
Koeln, ol W o • ( ~ud) 1b0. 



-2- tober 30, 1936. 

ect1on b?J (or ~~J) 1a aa followa: 

'Debta owing to the United Statea, a atate, 
a county , & d1etr1ct , or munic1pal1tJ a 
a penalty or forfeiture sball not be 
Allowed, except f r the amount of the 
pecun1 nrJ loss auota1ned by the act, 
transaction out of which ~ne penalty or 
f orfeiture arose , ~ith reaaonable and 
actual coste occasioned thereby and auch 
1ntere t aa may have accrued thereon 
bccording to law.• 

Are the tax peDAltiea , i nterest, com~1astona, 
attorney's fees etc, debts within the 

an1ng of tne b8D ru~tcf la•! 

It appears to us th ~ the Xoeln case 
aboYe ntioned 1a not A railroad oaae, 
that it does not interpret railroad law, 
&Ad tha t the &ta tutea paaaed u~n bJ 1t 
h Ye atly been repealed or haYe e~p1red 
bt ~~•1r own liait t1ou , aucn repe•l and 
exp1r tio~ uaYi ocourreu befo~e J uary 
1 , lij34, tn~t being ~u~ ~~t uen tbe ta~ 
pen lt1e& began to ccrue on tne instant 
t ~ bill a . And it aeuma to us that our 
Le 1alatw·e aus.de an &l1..os t entirelJ 
aeparate code of laws for tbo aaseea-
ment and t x~t1on ot r~ilroada in Mi oaouri, 
pr~vid1n a~ng other tbinga f or Collector'• 
co 1aa1ona , iutere~, Attorney'• f •• 
and costs, on delinQuent r~1lroad ta~ea . • 

Somet1 c ago e baa an occas ion to pa a upon thia question 
and un~er da te of arch 26, 1935, t bie off ice rendered an opi nion to 
Hon. D&Yid . CleYenger, Prosecut1n Attorney of Platte Countj, 
Mi s souri, herein 1t ia stated: 

-In~ofar a a other cha rges are c oncerned 
aucb aa collector•• co lesions, clerka 
feca etc., it 11 difficult , if Aot 1m­
poaa1ble , to place tlleee within the pro­
Y1a1 ~na ~f Subd1v1a1on J of ection 93, 
Title ll , U. S. C. A. aa bel penaltiea and 
forfeitures , aa theJ are certainly co 
pens tiona allo ed others •bo are required 

• 
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to perform duties by virtue 'Jf the f&llure 
of the tax,payer to ~Y tAe tax when due, 
and if tne acta b&Ye actually been per­
for a, ~be coats allo od by laB should 
be p id by tbe Trustee in Bankruptcy.• 

Tbe oonoluaion of th t opinion r eada aa followa: 

•It ia tnere!ore the opinion of tbia office 
tha t t be Trustees of tbe Obicago , Rock 
leland nd ac1f1o R~ilroad Comp~ny are 
li able to the St a te of 1sacur1 aa in­
t erest on del1n uent taxes aix per cent 
per anm~m on auch t ~e a fro w the dAte of 
delinquency until paid.• 

bile it ie true that the ata tementa rel&t1Ye to the 
co iaa1ona, feea and costa were not u1reotly inYolYed in that 
opinion, tha t opihion doea oonoluaiYcly diapoae of your queation 
rel&tiYe to tno pen lty 1ntereat on taxes duo froa bankrupt rail­
roa.de. te &re enclosing a COi:JY or tha t o 1tl1on for your examination. 

e shall uot eYiate fro m the state. ents do in that 
opinion r 1 tiYe to the co i a1ona, fees and costa , but due to 
the fact tb t tbo case of ta~e ex rel. Crutoner ••· loeln, 61 
S. · • (2d) 750 baa oeen c1teQ in your re uest and mi ht tena to 
contuse the i aauea , e herewith sive to you our views concerning 
auoh case and 1ts app11c t1on to .ec~ion 67J of the B&Dkruptoy 
Act, ll U • • C.A. U~J. It 1a true tha t tne Supreme Court of tbia 
State in tne case of v·~u"t<Jhcr Y • Koeln supra at ted tha t the 
term •pena1t1ea• waa generic und included within ita terms 
oocm1ssions, fees and cos"ta allo~ed tLe varivus county off1c1ala 
and &;>po1nteee for their services rendere\1 1.u oonntJc tion with 
the collection of e~1uquent taxea , ho ever , i t muet be remea­
bered tha t t a t dec1 a1on construed a atate atatute h~vtng 1n 
mind the relief of delinquent t a payera, and the Court es called 
on t o constr ue th t law in •tew of the relief Wb1c~ the 
legislature undoubte lJ in4ended to rant delinquent taxpayers 
ot th1 a s tate. hile it i s rue tha t tbeae co mi ssions, feea 
and costs way bavo been construe a within the term -penalty ~ 
a e used in Senate Utll bO ot the 57th ~eneral Assembly in 
Regul bess ion, th t bvlding doea no t ueceasarily indicate 'ha t 
theae cl.arges ~• tne t1ve &lli.l chn:racter of penal t1ea which m&J 
not be allo ed unaer tne provis ions of ection 57J of the 
Bankrup tcy Act nd oert&inly it they are to be construed as 
penalty or forfeiture 'bey must be held to be w1tb1n the 
exception aet !ortb in that section. For con•e~ience we here•i th 
quote tne aect1on: 
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•Debts owiag to the United s tates, a 
state, a oount1, a district , or 
aunioipality aa a penalty or forfeiture 
shall not be allowed , except for the 
a~unt of the pecuniary loaa sustained 
bf the act, transaction out of wbioh' 
the pen lty or forfeiture arose, with 
reaaonable and actual coats ocoaaioned 
thereby and such inter at aa may ba•• 
accrued thereon according to la .• 

The exception ta tha t the amount of pecuniary loas aua­
tained by the aot out of which the penalty azoee shall be allo•e4. 
Therefore, 1f the aeltnquenoJ of the tax has requiran the per­
for ca of additional duties by 'be taxtng aut or1ties and it 
baa bet:n t.eoes ezy to eaploy at~orneya to effect the colleot1on of 
tbe tax, t he compensation for these acta, wbich ha•e actu~lly 
been perfo~ ed ia not to be c onstrued as an outright penalty, tt 
represents a pecw11 ry loss au ta1nad by the action of the tax­
payer ira fat 1ag to 7 his tuea within tne time required bJ law. 

The att~ation presanteu ia ao ewnat ac&logoua to that 
c~naiaered by the preae Court of the United otatea in the case 
of United ~ t tea va. Cb1lda, 36ti U •• 304, 69 L. • 299. In this 
case the federal ~overn ent presented a olaia for taxes accompanied 
by ~ olaia for penal tie a of fi•e per cent and interest of one p.er 
cent er nth. TAe trustee took the position tha' the taxes 
alone should oe oraered paid with a1apl interest and that the 
pe.oal ty ut five per cent should be disallowed and interest in 
•~eas of aix per cent per anuum likewise disallowed becauGe ot 
the p.roYia1ona of ection 57J hereinbefore referrea to. The 
Bupre~e Court ord .red interest paid at the atatutory r ate of 
one per cent pe% mon~h, a:r1•1ng at 1ta oonclue1on par tly by 
meaua of ~Ae followi ng statement, l. c . L. td. 300: 

•At t outset e are confronted with 
t he difference between penaltJ and 
interest . A penaltJ 1a a means of pun-
1eh ent; intezeat n aeane of coapen­
eation. • 

The opinion concludes With t h1a s tatement, 1. o. SOl: 

•The tax iu t hia case 1a one on income; 
a burden iaposed for the support of 
the go•er ent. lntereat ia put upon 
it and ao deno 1nated, d1at1ngu1ahed from 
the 5 per cent e penalty, cloazlJ in­
teude<l·to co penaate the clelaJ in p&Jment 
of tho tax, tbe Q•tr1aent of ita non­
p&Jment, to be continued ur1ng the tiae 
of ita nonpayment--co pensation, not 
pun1ahment . • 
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eo in tbe 1na\ant caae t he commiaaiona, fees and coats 
are not asaeased aa a pure tter of punishment to the del i nquent 
taxpayer but are cbargea made to compensate t hoae obll ate4 to 
perfora aervicea ade neoea ary by the eta of the delinquent 
tup 7er. 

It h a been the uniform r ul106 in tbla atate that tax 
ooll ctora re to receive ad<11tiona1 coapene t1on tor eorYicea 
perfo.t.ecl iu tho collection oft e delinquent taxea. Thla prin­
ciple waa announced in thtt c se of t te ex rel . Sbannon County 
Y& . Hawkina, 169 o. Sl~. construing wh t ia no ~ect1on 9969, 
p e •as , La a of Ylsaour1 1933, the s~otlon which allo•a col lec tor • 
two per cent co les ion for the collection of del i nquent taxea, 
other thaa r 1lroad t&Xee. The Court ~t page o40 stated: 

• action 9309 deal a wit the cos·ta 
a1 o ed hi_ for ~ extra serYlcee in 

4a1tlon t o nis cvmmiaalone , nna thea• 
are to be paid by the delinquent , and 
the colle~tor is allo.ed only four pe~ 
cent. Other i se we would &Ye the 
reaul t in t)hannon cou.uty tJl t the 

t te rreelJ cl owa tne coll ector f1Ye 
per cent for merely rece1Y1ng and paying 
OYer t axee Which the t axpayer te,dere, 
but allowl ~1m noth1 ~ by tbe State or 
county for ool lectt delinquent taxca 
a t the end of a l suit , and after 
making out various delinque~t lista and 
perf r tug othor dutiea , in enforcing 
payment . • 

The extra aerYi cea referred to in the foregoing quot 'ion 
are t hose wnt ob are made necessary by the failure of the t axpayer 
to paJ bia t axea w1th1n t he ti e req~1red by law. • 

You aat if taxes, penalties, 1nt rest, commiaaiona, 
a ttorueya fees, etc., are debts within the meaning of tne bank­
ruptcy 1... Taxea baYe &lwaya beenconatrue4 and treated as debta 
wi thin tne me nlng of the Bantz p toy ct. Kaw oiler orta ~•· 
Shaw , 230 Fe~ . o81; United States Ya . Cbilda .u~ra. It appeara 
tha t t ne t er m •debte• a uaed 1n Section 57J of the BankruptOJ 
Act 1a used in its broaa aeuae and la •Jnony~u• • 1t b ex1at1ng duea 
of all tJp a d deacrlp ttona . Tbta 1a eYtdenced by the fact 
t hat to tve a law any e1gnlf1canoe a pena~ ty t s a nebt within 
ita eaniug, • ile aooord1og to tu weight of autburlty a penalty 
ta not a debt 1tnin t he or 1uarJ or reatricte uae of tb t tara. 
Aa at ted in 17 Cor~ua Juris 137S, · otion 1: 
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"~rc1uo.z1ly tbe t.erw i~Npcrt& a aut) or 
obl1ga t1otL to p y, l.ile e.nforcew ut. tor 
wntch a~ ~c t.ton ill l ie . • 

t.ue 'erm •deot" a used 1a U 1e aun~rup toy ~ct llo.a been 
c~natzued ~o tuolude attorney fees . Oldbaa • • · P~ rker , 5 Feceral 
( 4d.) 6S.S . A~; far 8 0 0 ' 1 ll ~7J Of \he !!w trup tcy Act i S COl!C8rne4 
the teru "debt 1uclu4ea coumtaat~as na costa na well ae attornaye 
fe a . 

c 

It 1s therefor e t he opi nion of t hi s o ffice that the 
provtsione of Subdi•1e1on J ot Seotton 67 of the Bankruptcy Act, 
11 u . ..) .C. A. s~ . cio not. forbid the !.llo ance cf such co::nm1ea1ona , 
fees an4 coata ~ • the al.~tute e of is ourt grant to off1o1ala 
a nd appo inteeo for the perfora;ance of duties requlred to oe done 
oecause of the fa11U1'e of the t axpayer to pay the t a.x .ben due, 
if aucl. c1ut i ea n ve 6.ctu lly been per tor ed. 

APPROVE : 

JOHlli .. • iiu) rMU. , Jr . • 
( Acting) Attorue7 ~enerai 

HO : 

Encloaure. 


