
cuLl. 0 • Oh : oONDS11~i!:N : 1 . Sureties on a Collect, r 1 s 0ond are aot 
liable beyond the liabil i ty of their 
principal . 

2 . Collectors and suret i es are relieved 
if funds are lost by failure of a legal 
depository even though the bond con
tains the phrase 1 collect and pay over . 1 

o.y 10 , 1935 

Honorable t orrest ~mith 
!...ta to hUdi tor 
Jeffer~on City , iss our i 

Dear Sir: 

lbis Department ocknowl edges receipt of your 
let t er addressed to voneral .c .. i t tr 1ck, wherein you 
request an opinion r oga rd ng t he tol l o ln~ que st1on , 

.. .. a are adv tsed that an opini on has 
recer tly been issued by your Depart-
ment .vhlch hol un t ho.t thtJ depos itory 
liability upon a Gounty Collec tor ' s 
fUnds is not a liabll1t y 01 t he 
vol lo ctor • ~ vondsmen. 

Onder t h i s interpretation, ,o would 
1 t lt3 t o lmow lf the security 1 ven 
t o tho Vount y by a County depository 
will appl y to the Colloctor ' s account 
when the County dopoattory hoe been 
designated by the vounty Court as tho 
Collector ' s depository? 

ie woul d further like to know what 
stipulation Ahoul d be made in a 
Coll ector ' s bond which is fu r nlrhed 
in ac~ordance with the opihlon which 
re- oves the depository liat ility from 
tho ~oll~ctor ' s bond t~t 111 cover 
the sta t .tory requ1 rernen t «hich calls 
upon the ~ollector to coll ec t and 
E!!3. ~· ~hel'ein ther e is furthe r 
s t atvtory provi~ion that the only 
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pa~enta the Coll ector may mske out 
ot' the Coll-,ctor' s account ! s the 
pay over thot camolotes 1is monthly 
distribution of collection. 

Due t o the fact ~ha t tho time allotted 
to th~ Collect ors to ~uallfy is so 
short , wo oul d ap proclate an early 
opinion on these questions . " 

tou stat e n tb~ f irat paragraph of your letter 
that you ~avo been lnforme~ that this departoent hae 
recently r endered an opinion , wher ein it wo.e hel d that , 
' the dero~itory 11abll1ty uron a County ollector•s funds 
is not a 11ab111ty of tl.~S Coll ec :..or•a bono. mon . " 

'IJc aet~.ume that you r•efer to an O')int on render ed 
by this department on Jebruary 13, ~5 , 1o .on •• c . 
~reit, .rosecutin~ Attorney, Savannah , ~ssour1, (copy 
of which op1nion is herewith inclosed) wherein 1t wa s held 
that lf the county court s-leets a county depository in 
~ccordanee with tne provision~ of the new section relating 
to the bond of a collector, the county collector would 
be r olteved o1 11ao111ty by r eason of the failure of such 
designated depository, but there wan no disposition of 
the question as to whethor or not the collector' s bondsmen 
would be liable . e shall t herefore proceed to answer 
that question . 

I . 

TR~ SUR~TI S ON A COLL C10R ' f 
.dONO ~ HE NOT bOUliD ~h"'YOND .L H ·. 
LiltBlLl 'I'Y Of' THE PH INC IPAL 

Havin~ held •n the opinion t o the roaecut ing 
Attorney of JLndr ew County that the c ollector wa B rel ieved 
of liability in the event of the failure o the depository , 
provided the depository was nelocted 1n accordance with 
Section 9885 , page 463 , Law~ of 1aaouri 1933, which 11!1 
as f ollowe : 
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" .very collector or the revenue 
in the \ &rlou "' c ounties 1n t h " e state , 
a~ the c ollector o: the revenue i n the 
c·1ty of St . Louis , before enter i ng upon 
t ho dutios of bla ott'i co, shall give 
b ond end soeurity to the state , to the 
so.tlefact!on 01 the county courts , and, 
in the city of f t . •Jou1a , to the sa tis• 
taction of the mayor of naid city, in a 
sum equal to the l argest t otal collections 
made during any two months of the yea r 
preceding hie e lection or appointment , 
plu~ ten per cent . of caid a~ount ; Pro
vided , however , that no collector ahall 
be required t o give bond in excess of 
the sum of 2even hundred fifty t housand 
dollars, con~ itloned that he will faith
fu l ly and punctually coll ect and pay 
oYer all state , county and other revenue 
for tbe four years next ensuing the 
first day o~ Uarch , l P09 , thor after , 
and t hat he will 'n all thin -a faith
fu lly perfo~ all th duties of tho 
office of collector accordin to law . 
The official bond require~ by this 
section s t.e.ll be &lf!ned by at l east 
f ive solvent sur eties . " 

Yto conRider t he question as to whether or not the bondsmen 
may be liable . 

"'he case o~ · t i x Dry ·oode Co . v . oond1ng ~ uurety 
Co . 273 o . 1. c . 390 , vher o1n the c ourt aid , 

ft 1e think it suff iciently a ppeared 
rrom th9 pl eadings and proof of 
plaint1fr that no sueh delivery or 
even off er of del ivery was over de 
~ plai ntif f . This may be deduced 
f rom the pleadingc and from the taota 
that the l etters or plaintiff to 
defendants advised the latter that i t 
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had 'exercised its {our) opt on to 
req lre t h e pay~ent of 8000 in advance 
of tho del i very ~nd l ay1n, n~y carpets ,• 
as pur~uant to t he terms of t h e c ontrac t 
o~ sal e , it was au t hor i zed t o do . r lain
tif f 1no1 ~ ts t .a t tt ~ay upon such a 
state o1 the evidence r ecover t he ful l 
oenalty of t he bond s~ed on , ithout 
showing del ivery o ... th~ 11.oode , or any 
offer t o del iver t hem , 1thout showin~ 
that the goode were made up or l aid , 
and wit hou t s owing any actual damage 
accruing to i t f rom defendant Ottawa 
Realty Coapany ' n t r eacb of the c on • 
dit1 ons of the contract . lhe assign
menta of error of J efendants , each 
epec ttically , and ln orfoct c oll e e tlvely , 
deny most strenuously the r1dlt of re
cove ry of the full pen a l ty of t ho bond 
upon these facta . Nit~ the above 
r e s pec t ive contentions llo s t ho only 
question pr esented upon t h is appeal • . 

• e promise that 1 t is among tho c on
ceded l aw of the case {a) t t since 
the bond 1n au t t referred to t he 
c ontract , and tr~ contract tn turn 
referred to the bond , t h i s bond is to 
be construe~ i n tho 11 ~ht of the terms 
of the c ontr a ct ( .rorst "'v . Leonard , 
112 Ala . 298 ; Se ~ln• ~aching Co . v . 

:nchel, 107 lnu . 260; J ordan v . 
~avannau~h, 63 o a , 152), and (b) t hat 
t h e liafl lity of the suret y upon th3 bond 
her e can in no ovent exceed that of the 
principal t ~tereln , (Lteven s v . Partrid:;o , 
109 111 . App . 486 ; ~rrie v . So1del , 30 
-o .~pp . 559 ) . ·~ uch bein g conceded, 
1 ~laintlff ont t~led t o recover t he 
f · 11 p•na1tJ Ol t~lo bond? re t hink not . 11 

e aro . therefore , of the opinion that in the 
event tho coll ector is not liable on h is official bond , 
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for acts or m1sappropr1atlons , th~ bondsmen are not llahlo . 
A ~rety cannot be hol d 11a l e beyond tho l lab111ty of h1~ 
principal . 

II 

TH. ~oLLLCTOR ' ~ BOND CONTAINING 
! HI! CLAUSE "THAT ti-.. t. ILL FAir...l
.l'ULLY COI..L :CT !Ll.t :'' Y OV ER AI..L 
~TA'l\ .. : , GOI.J1lTY J .. ~!.. vTH..:.R RI:.V ; t. ... ," 
CANNOT I::S, BOtlrD '"J • i Y iiUlll ' , • I H, 
J.CCORD ING TO l..., ":.'"1 t\'OLLD ~ .. il .. -
LI ... V..ill l'HO~ P~.Yn G. 

: oction 98B5 , quoted under the f irst q~eetion, 
whil e repealin the old ~octton 9885 , l s in many reap~cta 
similar, in that the first port and the f irst proviso are 
identical . If the collector qualt~tes by giving bond 
and no a\} t on 1 talon ':.ry the com:tty court as contained 
in the next proviso , then, and 1n that ev nt , the old 
f orm of bond nnd lts 11ab1lt ty remains i dent i ca l ly as in 
t he past . out it t he county court, as contained in the 
next prov1ston, which n?penrs to l e a di~cretionary ~ttor 
with the c ounty court , exercises its powor, and the c ounty 
bein .... l eal'! than 75 ,000 population "may require the c ounty 
collectc r thereof tn deposit dni l y a ll colloet1ons of 
monoy in such de?Qsitory or depositories as mn~ have been 
selected by such c ounty court pur~uant to the provisions 
of ~ ec t1on 12184. " The quoatl on t hen ar1sos whother or 
not the bond containing the clauoe ''that he will faith
fully and punctually collect and pay over a ll state , county 
and other revenue., would r ender t he county col lee tor and 
h i s suret1e e l:tabl e in the event or the tal l u r e of the 
depository , and f urther , whethor ox• not tho ter ms or the 
bond should be changed . 

he statute containinG the prov1a1ons par.m1tt1ng 
t he c ounty court to s e lect a depoeltory, Section 9 J85 
quoted ·pra , states tLat tho same may bo done at t he ~y 
t erm. The present year of 1935 ie the year in which t he 
c ollector i s r equired to qualif y r or t our years on arch 1 . 
hence •~ aosume t hat all of the c ollector~ qual i f i ed by 
gtvin~ t he old form of bond . ae herewith quote f r om 
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dec1o1ons wl..lc'l l ave t ont·t..n on tl'~e point nvol H,d . 
In the _:ase o.~. State v • .... 1::Jt4ons 2B4 ~ . 1 . e . 371, the 
court ~aid: 

"It haD boon hold tlmt a r~cogniznnce 
tn not vitlnted by roason of lt~ eon
tatn1ng rno r 3 t 1nn the statute prescribes 
toeaune ' the rttpulatton i n the cond not 
r~qu1red by a statute may be r ojocted as 
s _rpl ueage and the bond still be r ~nrded 
a~ a statutory bond . ' ( ooos v . State , 
10 o . 1 . c. 700. ) Likew1sa , ~hen a bond 
•ralls :Jhort of tho ~tatutory enwncratton 
In such mann~r as to be moro favor ble to 
t he party exocutin lt,' auch ~arty cn~ 1ot 
c~~plnln because it c ontain~ anou~h t o 
:nake him liable for the :;l"na l tiee proscribed. 
(.lint ex rel . 1 W::?1 1n v . Youn - , 70 - o . 221. , 
1 . c . 226 . ) Those caRe s imply that a 
statutory for!ei tUl'<"' cannot be adjudged 
for fnllure to compl y ·ith a condition which 
the fl att:.te does not r ecognize . " 

In the doe1e1on , ~ tate t o the uae v . Cochrane 
264 -o . 1 . e . 593 , the court , in d1ecuas1ng the ond wh ich 
l roadens 1tc otll ~at lon , ~old : 

u .:he vi tal ques tlon n thi.s caoe t ~ whet i e r 
or not the bond 1n ault ia a valid and en
forci bl e obllt.ation under the pr1nciol ea ot 
the c ommon law. It wa s executed by appell ant 
tor Q price pn td or promised . 1he ~urety 
Company desired a premium, and to ga1n that , 
executed the bond in ouit . I t had no re
lationsh i p to the buoiness ' condueted by the 
Goehran9 Grain Compan7 and no con nection 
with 1ts occupat ion other than f or an agr eed 
eon~1derat1on to indemni fy the public a gainst 
tre breach of cert ain iuti es 1mposed upon 
it t pr incipal by l a ' • 

I t enter ed into that contract without an7 
other coerc ton than a motive or prof it . The 
italicized cond i tlone of ~he contract as 
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set out tn the otater ent dlccloeed an 
greement on tl e part or the s!gn~rs 

!n subetance 1hnt the principal will 
not only compl y with the statutory 
regulat ons spec1f1od tn the ~ct ot 
1907, but w!ll also comply with the 
law of ~1rso r1 applicable to the 
cal l ing of a public varehou~eman. If 
no ntatute had ever been enac ted 
regulating that busino~~ . ~e common
law obli tionn woul d ntlll eubslet . 
Hence, il we chould concedo for the 
argum~nt only, that ull statotory 
provi~.1on~ on t he subject ar& at an 
end , st 11 t he duty waR 1mpo&ed upon 
the pr!ncipol by the nature 01 his 
business and h1s receipt for the goods , 
to surrender the oroperty upon proper 
demand , or to sho a valtd reason for 
refusal . Tho fact that the bond in 
quest ion embodied conditione to coM~ly 
wi.th the s t atutory regulations does not 
pr evont the enforcement of other 
oblt attono e~pre~~ed , which , thoueh 
not pr~neri bod by atatut•, ere the 
common law duties attached to the 
bus ness of oubllc warehousemen. 

Jt 1~ s settled principle or law 1n 
thi~ State that a vol untary bond no t 
op o~ed to public policy and resting 
on a suf f icient considerat ion is en
forcible or binding aa a co~on-law 
o t l1gat on . (oarnea v . eboter , 16 
~o . 358JState ex rel ~aan v. riorn , 94 
~o . l 62 ; Honoch v . 0ha.ney, 61 .. o. 129; 
LaCroaee Lbr . Co . v . ~chwartz, l o3 -o . 
App . 659; State ey rel . .-. eKown v . ··illiams , 
77 o . 463, 467; ~tate to u~e v . Finke , 
66 wo . App . 23~; ~tate ex rel . v . 0 1 Gorman , 
75 o . 1 . c . 378 .) 

In view of tbo Rpeclflc provisions in the 
~ond in question which broadened 1ta 
0 1'11gat1on, so as to cover any failure 



Honorable ~ orrest Smith -a- Uay 10, 1935 

on the t.?art of the principal to comply 
'lth the lcws of w1s~ourl , we oee no 
escape f rom the application o~ the rule 
laid d.own in the above cases . " 

like • f'e, in tho ca~G ot l~owton v . "ox 76 1110 . 
1 . c . 353, the court, 1n d 1ecua s1ng etatutory tond s, said : 

"It i s cone dod , end there can be no 
quootion , that f the bond 1n ~uit is a 
a ta tu ~ory L.ond, the court had juris
diction. H. ~ . r eca . 235 , 236 , 252 . out 
two questions a re presented t~ t h is 
record for c~neideratlon , both arising 
on the pl oa to the juri5dict1on: 1s t , 
It the bond a stat utory vond? 2nd , 
as it necessary to all ege 1n the sci. 

fa . that deTand was made upon the 
executor to satlory judgment before 
the lesuance of the execution againot 
him? 

l ho cond!tton of the bond pr escr1b&d 
by t~~ statute is tha t the executor shall: 
' .rai.thtt..lly admln1at er said estate , 
account for , pay and deliver all ~onoy 
and 1roperty of saiu ostnt , nnd ~~rform 
all otbor t h ings touc' lng ~aid ad 'n1Ftra-
t on r~qutred cy lc 1, or the order or 
decree o. any court l1av1ng jurisdlct1on . ' 
~1e condition of the bond puroued the 
statute , excApt that the worde , ' or the 
order or decree of any "OUI~t ha ving juris
diet on , ' are om!ttJ~ , and the tords , 
'touchin g snell exocutorshlp ,' ar'l substltut~d 
for tho words, 1 toucl~n sa1d ad~in1strat1on.' 

In t i e ~ tate to the use of Ca~oron v . ~rry , 
12 ~ . 077 , t as h3 ld that: 1 .her~ the 
bond merely fell ort of the atatltory 
onumoratlon, in such a munnor a s to bo more 
f avorable to the party executing it , he 
c o~ld not be per ~! ttcd to cooplaln 1f • 



Honorable Forrest Sm th - 9- ~ y 10 ' 1935 

aft er i t had onPwer~d all his pur poses, 
he wae he ld 11a l•l e to !te penalt1 ~" .. . ' 
In Hosha\. v . hull ett, 53 .o . 208 , o forth• 
eo~~ng bond ln an attAehm~n t s uit , executed 
by dofAndont and h is ourot ies, but not 'n 
~xnet, thou•h r tbst n tial ~onformity , with 
t he requ re ent of the ~tat~ to, as held 
n ~oou rtatu ory bond . ~ ee also F11nt v . 
Youna , 70 o . 222 . " 

CONCLUSION 

he stated ln thf; beg:tnn1ng , the new ~ "1Ct1 on 9885 
embod i es the old eect' n 1n I ta ent!rety, and a, adding 
t he two adY1t1 ons l orovisos l e ssons t he amount of the bond 
of t he collector aDd relieves, according to the opinion 
r ende red ly ~his depart~~nt to r . r.r e it end written by 
Asolstant Attor ney General tiewitt , t he collector of 11a
b111ty 1n the event of the failure of a l egally sele cted 
de pos itory , und the first queat on that t ho bandsmen 
wou l d alro oe r eleaeed f r om lla b! l lty , lf a depo~1tory 
1s l egally selec ted . ,e are of the opinion that ~ he 
phrase t Lat ~e w• 11 ra1tr1ully ~nd punct ually collect 
and pay over all state and c o ty mon-,y , '' doe s not 1n 
anyvrise in jure t!'1e state and count1 nor ln anywise pl ace 
an undue burden or hardsh1p on the collector and h!a 
eu ret1 a, end that it 1e not. nacoaaary -to make &n7 
chan30 in the ?lOrding of tho bond . 'f37 the t e r::ns or 
t he bond t he coll ector 1a required t o faithfully per f orm 
h l n du t1~~ and to ~~y over and deliver a l l money~, which, 
b y law or l~gnl ly , .tt'J 1e roqu1rsd t o do . A c ollector 
c~ l d only be ren ·1r~d t o collect nnd pay over only the 
money whi ch, by l aw, he woul d be r equ l rod to collec t 
and Jay ovor r~gardl 'ss o: the terms of th~ bond . If , 
therefore , a depo~:~ory 15 selected end the came becomes 
defunc t or ra lc, a ccording to the . r e1t op1n on the 
c oll ector nnd h!s londsmen are relt~vcd and no act ton 
c oul d be brou~ht a ga1nnt the collector and h!a bondsmen 
for the m~n~y loe t ln the l egal depository, for the r eason 
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he would not be required , ae a ~Atter or l aw , t o 
coll ect and pe.y ovor that a '!' ollnt . 

APf'R OV '"' : 

ROY ·~c .!I'J. Fft~ l''~ 
At torney eneral . 

OtfN :r.c 

R~ speetfully aubndtted , 

ourv·~h w. IWL..'li 
I 

Assistant Attorney General 


